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VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week throughout the year. Indexes are published
quarterly, and the last index of the year is cumaulative.

The Virginia Register has several functions. The full text of all
regulations, both as proposed and as finally adopted or changed
by amendment are required by law to be published in the
Virginia Register of Regulations.

In addition, the Virginia Register is a source of other
information about state government, including all Emergency
Regulations issued by the Governor, and Execufive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencies.

ADOPTION, AMENDMENT, AND REPEAIL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of proposed action;
a basis, purpose, impact and summary statement; a notice giving
the public an opportunity to comment on the proposal, and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, the
Repgistrar has the right to publish a summary, rather than the full
text, of a regulation which is considered to be too lengthy. In
such case, the full text of the regulation will be availabhle for
public inspection at the office of the Regisirar and at the office
of the promulgating agency.

Following publication of the proposal in the Virginia Register,
sixty days must elapse before the agency may take action on the

- roposal.

During this time, the Governor and the General Assembly will
review the proposed regulations. The Governor will transmit his
comments on the regulations to the Registrar and the agency and
such comments will be published in the Virginia Register.

Upon receipt of the Governor’s comment on a proposed
regulation, the agency (i) may adopt the proposed regulation, if
the Governor has no objection to the regulation; (ii) may meodify
and adopt ¢he proposed regulation after considering and
incorporating the Governor’s suggestions, or (iii) may adopt the
regulation without changes despite the Governor’s
recommendations for change.

The appropriate standing committee of each branch of the
General Assembly may meet during the promulgation or final
adoptien process and file an objection with the Virginia Registrar
and the promulgating agency. The objection will be published in
the Virginia Register. Within twenty-one days after receipt by the
agency of a legislative objection, the agency shall file a response
‘with the Registrar, the objecting legislative Commitiee, and the
Governor

When final action is taken, the promulgating agency must again
publish the text of the regulation, as adopted, highlighting and
explaining any substantial changes in the final regulation. A
thirty-day final adoption period will commence upon publication in
the Virginia Register.

The Governor will review the final regulation during this time
and if he objects, forward his objection to the Registrar and the
agency. His objection will be published in the Virginia Register. If
the Governor finds that changes made to the proposed regulation
are substantial, he may suspend the regulatory process for thirty
days and require the agency to solicit additional public comment
on the substantial changes.

A regulation becomes effective at the conclusion of this
thirty-éay final adoption period, or at any other later date

-+ pecified by the promulgating agency, unless (i} a legislative
- -dbjection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall

be after the expiration of the twenty-one day extension period; or
(ii) the Governor exercises his authority to suspend the regulatory
process for solicitation of additienal public comment, in which
event the reguiation, unless withdrawn, becomes effective on the
date specified which date shall be after the expiration of the
period for which the Governor has suspended the regulatory
Process.

Proposed action or regulations may be withdrawn by the
promulgaiing agency at any time before the regulation becomes
final.

EMERGENCY REGULATIONS

If an agency determines that an emergency situation exists, it
then requests the Governor to issue an emergency regulation. The
emergency reguiation becomes operative upon ifs adeption and
filing with the Registrar of Regulations, unless a later date is
specified. Emergency regulations are limited in fime and cannot
exceed a twelve-months duration. The emergency regulations will
be published as quickly as possible in the Virginia Register.

During the time the emergency status is in effect, the agency
may proceed with the adoption of permanent regulations through
the usual procedures (See “Adoption, Amendment, and Repeal of
Regulations,” above). If the agency does not choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constituies a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through
9-6.14:9) of the Code of Virginia be examined carefufly.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. 1:3 VA.R. 75-77 November 12, 1984 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984,

“The Virginia Register of Regulations” (USPS-001831) is
published bi-weekly, except four times in January, April, July and
October for $100 per year by the Virginia Code Commission,
General Assembly Building, Capitol Square, Richmond, Virginia
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid
at Richmond, Virginia. POSTMASTER: Send address changes fo
the Virginia Register of Regulations, 910 Capitol Street, 2nd Floor,
Richmond, Virginia 23219.

The Virginia Register of Regulations is published pursvant to
Articte 7 of Chapter 1.1:1 (§ 96.14:2 et seq.) of the Code of
Virginia. Individual copies are available for $4 each from the
Registrar of Regulations.

Members of the Virginia Code Commission: Joseph V. Gartlan,
Jr. , Chairman, W. Taylee Murphy, Jr., Vice Chairman; Russell
M. Carneal; Bernard 5. Cohen; Frank 5. Fergusen; E. M. Miller,
Jr; Theodore V. Morrison, Jr; William F. Parkerson, JIr;
Jackson E. Reasor, Jr.

Staff of the Virginia Register; Jean W. Smith, Registrar of
Regulations; Jane D. Chaffin, Assistant Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key {
t Indicates eniries since last publication of the Virginia Register

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES (BOARD OF)

Notice of Intended Regulatory Action
AMENDED NOTICE

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of
Agriculture and Consumer Services intends to consider
amending regulations entitled: VR 115-02-02. Rules and
Regulations Governing the Preventien, Control, and
Eradication of Bovine Tuberculosis in Virginia. The
purpese of the proposed regulation is to review the
regulation for effectiveness and continued need, including
but not limited to: (i) adding provisions to require testing
and subjecting to other requirements within the regulation
of (a) all classes of hovidae (not just cattle), (b) all
cervidae (many of the deer), and (c) all capridae (goats);
(ii) considering alternative ways of disposing of

tuberculosis-infected animals; (iii) a proposal to shorten

the time in which a report must be made to the State
Veterinarian when tuberculosis is suspected; (iv) requiring
owners of cervidae to maintain records for three vears to
include: {(a) owners name and address, (b} individual
identification of each animal to include species, (¢) name
and address of where the animal was purchased, (d) date
of purchase, (e) date and to whom the animal was sold,
and (f) date and results of any official tests performed;
and (v) requiring dealers in livestock/exotic species to
register with the State Veterinarian's office.

The agency inviles comment on whether there should be
an advisor appointed for the present regulatory action. An
advisor is: (i) a standing advisory panel; (ii) an ad-hoc
advisory panel; (iii) consultation with groups, (iv}
consultation with individuals; or (v) any combination
thereof.

The agency plans to hold a public hearing .on the
proposed regulation after it is published.

Statutory Authority: §§ 3.1-724, 3.1-726, and 3.1-730 of the
Code of Virginia.

Written comments may be submitted until 8:30 am. on
June 6, 1994, to Dr. WM. Sims, Jr, VDACS, Division of
Animal Health, P. O. Box 1163, Richmond, VA 23209-1163.

Contact: T.R. Lee, Program Supervisor, Department of

. Agriculture and Consumer Services, 1100 Bank Street, P,
s, Box 1163, Richmond, VA 23209-1163, telephone (804)

786-2483.

VAR. Doc. No. R94-831; Filed April 12, 1984, 3:06 p.m.
Notice of Intended Regulatory Action
AMENDED NOTICE

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Agriculture and Consumer Services infends to consider
amending regulations entitled: VR 115-02-12. Rules and
Regulations Pertaining to the Health Requirements
Governing the Admission of Livestock, Poultry,
Companien Animals, and Other Animails or Birds into
Virginia. The purpose of the proposed regulation is to
review the regulation for effectiveness and continued need,
including but not limited to: (i} adding provisions
governing the importation of cervidae—most varieties of
deer; (ii) repealing provisions requiring a permit for the
importation of psittacine (parrot-like) birds and repealing
provisions requiring that they be treated for psittacosis;
(iii) repealing provisions requiring South American
camelids of the genus Lama to be tested for bluetongue;
(iv) requiring rabies vaccination for cats entering the
Commonwealth; (v) adding importation requirements for
bison, to treat them more consistently with cattle; and (vi)
relaxing certain requirements pertaining to feeder cattte.

The agency invites comment on whether there should be
an advisor appointed for the present regulatory action. An
advisor is: (i} a standing advisory panel; (ii) an ad-hoc
advisory panel; (iii) consultation with individuals; or (v)
any combination thereof.

The agency plans to hold a public hearing on the
proposed regulation after it is published.

Statutory Authority: §§ 3.1-724, 3.1-726, and 3.1-730 of the
Code of Virginia.

Written comments may be submitted unfil 8:30 am. on
June 6, 1994, to Dr. WM., Sims, Jr., VDACS, Division of
Animal Health, P. 0. Box 1163, Richmond, VA 23209-1163.

Contact: T.R. Lee, Program Supervisor, Department of
Agriculture and Consumer Services, 1100 Bank Street, P.
0. Box 1165, Richmond, VA 23209-1163, telephone (804)
786-2483.

VA.R. Doc. No. R94-832; Filed April 12, 1994, 3:06 p.m.
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Notices of Intended Regulatory Action

STATE AIR POLLUTION CONTROL BOARD
1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Air Pollution
Control Board intends to consider amending regulations
entitled: VR 120-01. Regulations fer the Control and
Abatement of Air Pollution: Open Burning (Rev. FF) The
purpose of the proposed action 1S fo develop regulaiions
which will allow the state to reduce volatile organic
compounds (VOC) emissions. Under the federal Clean Air
Act (Act), Virginia must reduce these emissions by 15%
from the 1990 base year level emissions. This must be
done by the end of 1996. The secondary purpose of the
proposed actien is te provide the administrative
mechanism for local governments to assume responsibility
for developing and enforcing restrictions on open burning.

Public Meeting: A public meeting will be held by the
department in the Board Room, Departmeni of
Environmental Quality Office Building, 4900 Cox Road,
Innsbrook Corporate Center, Glen Allen, Virginia, at 5 p.m.
on June 30, 1994, to.discuss the intended aciion. Unlike a
public hearing, which is intended only to receive
testimony, this meeting is being held to discuss and
exchange ideas and information relative to regulation
development.

Accessibility to Persons with Disabilities: The meeting is
being held at a public facility believed to be accessible fo
persons with disabilities. Any person with questions on the
accessibility of the facility should contact Ms. Doneva
Dalton at the Office of Regulatory Services, Department of
Environmental Quality, P.O. Box 10009, Richmond, Virginia
23240, or by telephone at (804) 762-4379 or TDD (804)
762-4021, Persons needing interpreter services for the deaf
must notify Ms. Dalton no later than June 23, 1994,

Ad Hoc Advisory Group: The department is soliciting
comments on the advisability of forming an ad hoc
advisory group, using a standing advisory committee, or
consulting with groups or individuals registering interest in
working with the department to assist in the drafting and
formation of any proposal. Any comments relative to this
issue must be submiited in accordance with the procedures
described under the “Request for Comments” section
above.

Public Hearing Plans: After publication in The Virginia
Register of Regulations, the department will hold at least
one public hearing to provide opportunity for public
comment on any regulation amendments drafted pursuant
to this notice. :

Need: One of the primary goals of the federal Clean Air
Act (Act) is the aftainment and maintenance of the
National Ambient Air Quality Standards (NAAQS). These
standards, designed to protect public health and welfare,
apply to six pollutants, of which ozone is the primary
focus of this proposed action. Ozone is formed when

volatile organic compounds (VOCs) and nitrogen oxides
(NOX) in the air react together in the presence of
sunlight. VOCs are chemicals contained in gasoline,
polishes, paints, varnishes, cleaning fiuids, inks, and other
household and industrial products. NOX emissions are a
byproduct from the combustion of fuels and industrial

" processes,

The National Ambient Air Quality Standard for ozone is
0.12 parts per million (ppm) and was established by the
U.S. Environmental Protection Agency (EPA) to protect
the health of the general public with an adequate margin
of safety. When concentrations of oZone in the ambient air
exceed the federal standard the area is considered to be
out of compliance and is classified as “nonattainment.”
Numerous counties and cities within the Northern Virginia,
Richmond, and Hampton Roads areas have been identified
as ozone nonattainment areas according to new provisions
of the Act.

Virginia is required by the Act to develop plans to ensure
that areas will come into compliance with the federal
ozone ambient air quality standard. Failure to develop
adequate programs to meel the ozone air quality standard
(i) will result in continued violations of the standard: (ii)
may result in assumption of the program by EPA, at
which time the Commonwealth would lose authority over
matters affecting its citizens; and (iii) may resuit in the
implementation of sanctions by EPA, such as more
restrictive requirements on new major industrial facilities
and loss of federal funds for highway construction.
Furthermore, if a particular area fails to atfain the federal
standard by the legislatively mandated attainment date,
EPA is required to reassign it fo the next higher
classification level (denoting a worse air quality problem),
thus subjecting the area to more stringent air pollution
control requirements.

The Act requires that regional transportation plans and
individual highway projects conform with Virginia’s air
quality plan. Conformity of transportation plans means that
emissions from mobile sources must remain within the
emissions budget established in the plan. Conformity
determinations must be made when Virginia applies for
federal highway funds. In order to make conformity
determinations, EPA requires Virginia to submit a plan
with an emissions budget and enforceable control
measures for implementation of the plan. Once EPA has
determined that the plan is complete, aside from the
enforceable control measures, Virginia can continue to
make conformity determinations provided the enforceable
control measures (regulafions) are submitted to EPA
within one year of the EPA’s completeness determination.

A. Northern Virginia Area

The metropolitan Washington area has been designated
as a serious nonattainment area under the Act
Consequently, its attainment date is November 15, 1999,

The Act specifies that a plan be developed to ensure

Virginia Register of Regulations
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regulations
- determination. In order for Virginia to continue making

Notices of Intended Regulatory Action

that VOC emissions in the area are reduced by 15% by
the end of 1996, About half of the VOCs in the area are
emitted from cars, trucks, and buses; the other half are
emitted from small sources like printing shops, service
stations, auto body shops, and people using
gasoline-powered equipment, paints, solvents, etc. (Large
industrial facilities like power plants and factories emit
only about 4.09% of the VOCs in this area.}

The task of assessing the various control options,
selecting those control measures which will resuli in the
159% VOC reductions, and preparing the plan has been
assigned by the three states comprising the Metropolitan
Washington Area to the Metropolitan Washingion Air
Quality Commitiee (MWAQC). MWAQC consists of elected
officials from the affected localities and representatives of
state transportation and air quality planning agencies from
Virginia, Maryland, and the District of Columbia. However,
the final decision on the 15% emissions reduction plan
and submission to EPA rests with each siate.

MWAQC has recommended that Maryland, Virginia, and
the District of Columbia submit to EPA a plan that
includes a number of control measures to provide emissicn
reduction credits reguired to achieve the 15% VOC
emission reduction target. These control measures will
require each jurisdiction to amend emissions standards for
certain categories of currently regulated VOC sources and
create new standards for other unconirolled sources. These
new and revised emissions standards will result in the
reduction of VOC emissions as identified in the MWAQC's
159 emissions reduction plan.

Open burning is among the many source types from
which VOC emissions reductions have been identified in
MWAQCs 15% emissions reduction plan. The total
reduction target for the metropolitan Washington area is
133 tons per day of VOC emissions, of which 60 tons must
come from the Northern Virginia Nonaitainment Area. Of
these 60 tons, 2.6 tons must come from open burning. The
control of the emissions from open burning, along with
other contrel measures recommended in the MWAQC plan,
will provide the 159 reduction in VOC emissions required
by the plan. .

In addition, the MWAQC plan also establishes the initial
emissions budget for point (large stationary), area (small

stationary) and mobile sources. This is done by projecting .

the 18996 emissions as a 159 reduction from the 1990
baseline emissions. In order fo make an acceptable
conformity determination, Virginia transportation planning
organizations must demonstrate that the mobile source
emissions wiil remain within the mobile source portion of
the 1996 emissions budget.

On November 15, 1893, Virginia submitted the draft
MWAQC plan for EPA review. On January 20, 1994, EPA
determined that the plan was complete except for the
enforceable control measures which must be submitted as
within one year of EPA's completeness

conformity determinations for highway projects, regulations
covering the sources listed above must be submitted to
EPA by January 20, 1995.

B. Richmond Area

The Richmond area has been designated as a moderate
nonattainment area under the Aci. As such, the Act
specifies that the area must reduce iis emissions of VQCs
by 159% by November 15, 1996.

The Act requires that Virginia adopt regulations for
sources for which EPA has issued a control technology
guideline {CTG) between the time of enactment of the
1990 Amendments to the Act and the attainment date for
the nonatfainment area. This requirement pertains to
moderate or worse nonattainment areas. A CTG defines
what is considered to be reasonably available control
technology (RACT) for a specific source category. RACT is
the lowest emission limit that a particular source is
capable of meeiing by the application of control
technology that is reasonably available considering
technological and economic feasibility. Since the time of
enaciment, EPA has published CTGs for several categories
of sources. A review of existing sources in the Richmond
Nonattainment Area identified several sources in the CTG
source categories of industrial waste water operations and
synthetic chemical and polymer manufacturing equipment
prone to VOC leaks. Consequently, Virginia must develop
regulations for these two source types by November 15,
1994,

The Act also provides a process for a state to petition
EPA to officially redesignate a nonattainment area fo
attainment. The Act stipulates that for an area to bhe
redesignated, EPA must fully approve a maintenance plan.
A state may submit both the redesignation request and the
maintenance plan at the same time, and the EPA review
and approval process for both may proceed on a parallel
irack. The lack of oZone standard viclations in the most
recent three-year period prior to the redesignation request
being approved by EPA, is another condition that must be
met before the area can be redesignated. An area is
determined to be in violation of the ozone air quality
standard if the three-year average of exceedances at any
of the area’s monitors is greater than one,

A redesignation request for the Richmond Nonattainment
Area was submitted to EPA on November 12, 1892. The
Commonwealth was able to meet all of the criteria
necessary for requesting redesignation, including the lack
of ozone violations during the three-year period between
1990 and 1992. In addition, Virginia submitted a
maintenance plan demonstrating that, because of
permanent and enforceable measures, emissions over the
ten years following redesignation would remain within the
standards while allowing for growih in population and
vehicle miles traveled.

On August 17, 1993, EPA proposed approval of the
request and maintenance plan in the Federal Register.
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Subsequently, EPA withdrew its original proposed approval
and on May 3, 1994, issued a final notice of disapproval.
This was because of a number of eXceedances of the
ozone standard recorded at Richmond area ozene monitors
during the summer of 1983, which caused the three-year
average of exceedances at one of the Richmond area
monitors during. 1991, 1992 and 1993 fo exceed one. In
other words, the air quality in the Richmond area had
violated (was not attaining) the ozone standard.

Virginia is now obligated to develop a plan to institute
control measures fo reduce emissions of VOCs in the area
by 15% by the end of 1996. The plan is currently being
developed and may call for new regulatory requirements
on any of the source types listed in this notice. If this is
the case, pertinent regulations will be promulgated to
amend existing emissions standards and creaie emission
standards for sources currenily unregulated so that the
necessary 15% reduction of VOC emissions will be
achieved.

C. Hampton Roads Area

The Hampton Roads area has been designated as a
marginal nonattainment area under the Act, and its
attainment date was November 15, 1993. As such, the Act
specifies that certain deficiencies in the regulatory
program in place at the time of the Act's reauthorization
in 1990 be corrected to bring it in line with EPA policy.

The Act provides a process Wwhereby EPA must
determine whether or not a nonattainment area achieves
the air quality standard by the attainment date. Within six
months after the attainmenti date for each nonattainment
area, EPA must determine whether the area has attained
the ozone standard. This is accomplished by reviewing the
state’s qualify-assured air quality data from the previous
three-year period. An area is determined to be in violation
of the ozone air quality standard if the three-year average
of exceedances at any monitor is greater than one. The
Hampton Roads area would achieve attainment status as
long as the ozone standard of (.12 ppm was not exceeded
on more than three days at any one ozone monitor in the
Hampton Roads area during 1991, 1992, and 1993

Recent air quality data shows, however, that the
Hampton Roads area may not have achieved the standard
by the required attainment date. If EPA determines that
an ozone air quality standard violation has occurred, it
must change the area’s nonattainment status from marginal
to moderate. If the area’s status is changed, it is not clear,
at this time, which of the conirol strategies required in
moderate nonatitainment areas will be mandated for
affected sources in the Hampton Roads area. It is possible
that Virginia may be obligated to develop a plan to
institute control measures fo reduce emissions of VOCs in
the area, as was required for the Northern Virginia and
Richmond areas. Once completed, the plan may call for
new regulatory requirements applying to any of the source
types listed in this notice. Consequently, pertinent
regulations will bhe promulgated to amend existing

emissions standards and create emission standards for
sources currently unreguiated in order fo achieve the
necessary reduction of VOC emissions.

In addition, the Governor’s Commissicn on Efficiency in
Government has recommended that the responsibilify for
regulating open burning be (ransferred from state
government to local governments. Not only would local
conirol be more cost effective than state control, it would
encourage cities and counties to develop enforcement
programs tailored to their individual needs, which vary
widely across the state depending on each jurisdiction’s

population distribution, geography, indusiry, and other
factors.
Alternatives:

1. Draft regulations which will provide for

imptementation of the plans to reduce VOC emissions
from the 1990 base year ievel by 15% by the end of
1996 in order to make progress toward the attainment
of the ozone air quality standard in the nonattainment
areas and which meef the provisions of the federal
Clean Air Act and associated EPA regulations and
policies,

2. Make alfernative regulatory changes to those
required by the 15% emissions reduction plans, thus
jeopardizing Virginia’s achievement of iits required
total reduction target. The sanctions for such a failure
are the tame as those listed below in Alternative 3.

3. Take no action to amend the regulations and
assume the associated risks, If Virginia fails to submit
the regulations by January 20, 1995, for achieving the
reductions required by the 159 plan, Virginia will no
longer be able to make conformity determinations and
will not be able to apply for federal highway funds.
Another consequence of failure o implement the 15%
emissions reduction plan would be the imposition of
sanctions by EPA. These may include withholding
federal highway funds or air quality planning grants,
requiring new industries to offset emissions to such a
degree that economic growth may be hindered, or
imposing a federal plan on the state. Furthermore, if
a nonattainment area fails to aftain the federal
standard for ozone by ifts attainment date, EPA must
reassign it to the next higher classification level
(denoting a worse air quality problem), thus subjecting
the area to more stringent control requirements.

Costs and benefits: The department is soliciting comments
on the cosis and benefits of the alternatives stated above
or other alternatives.

Applicable federal requirements: The 1990 Amendments to
the Clean Air Act (new Act) represent the most
comprehensive piece of clean air legislation ever enacted
to address air quality planning requirements for areas that
had not attained the federal air quality standard for ozone
(that is, nonattainment areas). The new Act established a
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process for evaluating the air quality in each region and
identifying and classifying each nonattainment area
according to the severity of iis air pollution problem.
Nonattainment areas are classified as marginal, moderate,
serious, severe and extreme. Marginal areas are subject to
the least stringent requirements and each subsequent
classification (or class) is subject to successively more
stringent control measures. Areas in a higher classification
of nonattainment must meet the mandates of the lower
classifications plus the more stringent requirements of iis

own class. Virginia’s ozone nonattainment areas are
classified as marginal for the Hampton Roads
Nonattainment Area, moderate for the Richmond

Nonattainment Area, and serious for the Northern Virginia
Nonattainment Area.

Once the nonattainment areas were defined, each state
was then obligated to submit a plan demonstrating how it
will aftain the air quality standard in each nonattainment
area. In the case of general, broad-based plans, the task of
assessing the various control options, selecting those
‘control measures which will result in emissions reductions,
and preparing the plan must, according to the Act, he
assigned by the state to a group consisting of elected
officials from the affected localities and representatives of
state transportation and air qualily planning agencies.
However, the final decision as to the contenis of the plan
and submission of the plan to EPA is the state’s
responsibility.

A. Northern Virginia Area

For the metropolifan Washington area, classified as a
serious nonattainment area, the plan is to be developed
and submitied to EPA in three annual phases, starting in
the fall of 1992. The first phase of the plan requires that
certain specific control measures and other requirements
be adopted and submitted to EPA by November 15, 1992;
these conirol measures have been adopted for the
Northern Virginia Nonattainment Area. The second phase
of a plan requires a strategy to reduce VOCs from the
1990 base year level by 159% by the end of 1996 in order
to make progress toward the attainment of the ozone air
quality standard. This strategy was due to EPA by
November 13, 1993 and has been developed for the
Northern Virginia Nonattainment area. The third phase of
the plan requires two elements: (i) a strategy to reduce
VOCs or NOX from the 1990 base year level by 3.09; per
yvear from 1996 to 1999 and (ii) a demonstration by
photochemical modeling to determine the additional
amount and appropriate mix of VOCs and NOX emission
reductions that are necessary to meet the ozone air quality
standard by the attainment date. These elements are due
to EPA by November 15, 1994, and any emissions
reductions constitute an addition to the 15%, emission
reduction sirategy due in 1993.

B. Richmond Area

- For the metropolitan Richmond area, classified as a
moderate nonattainment area, the plan is the same as that

described above for the Neorthern Virginia area except that
the strategy to reduce VOCs or NOX from the 1990 base
vear level by 3.09% per year from 1996 to 1999 is not
required. Most of the special control measures for phase
one of the plan have been completed for this area.

C. Hampton Roads Area

For the Hampton Roads area, classified as a marginal
nonattainment area, the only requirement mandated by the
Act is that specific regulatory deficiencies be corrected.
The regulatory measures to correct these deficiencies were
adopted and submitted to EPA prior to November 15,
1992. No new control measures will be required for this
area unless EPA changes the area’s nonattainment status
from marginal to moderate. Should this occur, any or all
of the conirol measures required for maoderate be
mandated for affected sources in the Hampton Roads area.

Statutory Autheority: § 10.1-1308 of the Code of Virginia,

Written comments may be submitted until 4:30 p.m. on
July 1, 1994, to the Manager, Air Programs Section,
Department of Environmental Quality, P.C. Box 106009,
Richmond, VA 23240

Conmtact: Dr. Kathleen Sands, Policy Analyst, Air Programs
Section, Department of Environmental Quality, P.O. Box
10009, Richmond, VA 23240, telephone (804) 762-4413.

VAR. Doc. No. R94-884; Filed May 11, 1994, 11:39 a.m.

1 Notice of Intended Regulatory Acticn

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Air Pollution
Control Board intends to consider amending regulations
entifled: VR 120-§1. Regulations for the Contrel and
Abatement of Air Pollution: Emission Standards for
Sources of Volatile Orgamic Compounds (Rev. RR). The
purpose of the proposed action is te develop regulations
which will allow the state to reduce volatile organic
compounds (VOC) emissions. Under the federal Clean Air
Act (Act), Virginia must reduce these emissions by 159
from the 1990 base year level emissions. This must be
done by the end of 1996.

Public Meeting: A public meeting will be held by the
department in the Board Room, Department of
Environmental Quality Office Building, 4900 Cox Road,
Innsbrook Corporate Center, Glen Allen, Virginia, at 5 p.m.
on June 30, 1994, to discuss the intended action. Unlike a

public hearing, which 1is intended only to receive
testimony, this meeling is being held to discuss and
exchange ideas and information relative to regulation
development.

Accessibility to Persons with Disabilities: The meeting is
being held at a public facility believed to be accessible to
persens with disabilities. Any person with questions on the

Vol. 10, Issue 18

Monday, May 30, 1994

4643



Notices ef Intended Regulatory Action

accessibility of the facility should contact Ms. Doneva
Dalton at the Office of Regulatory Services, Department of
Environmental Quality, P.O. Box 10008, Richmond, Virginia
23240, or by telephone at (804) 762-4379 or TDD (804)
762-4021. Persons needing interpreter services for the deaf
must notify Ms. Dalton no later than June 23, 1994.

Ad Hoc Advisory Group: The deparfment will form an ad
hoc advisory group to assist in the developmeni of the
regulaticn. 1f you want fo be on the group, notify the
agency contact in writing by 4:30 p.m. on June 23, 1894,
and provide your name, address, phone number and the
organization you represent (if any). Notification of the
composition of the ad hoc advisory group will be sent to
all applicants. If you wish to be on the group, you are
encouraged to attend the public meeting mentioned above.

Public Hearing Plans: After publication in The Virginia
Register of Regulations, the department will hold at least
one public hearing to provide opportuniiy for public
comment on any regulation amendments drafied pursuant
to this notice.

Need: One of the primary goals of the federal Clean Air
Act (Act is the aftainment and mainienance of the
Naiional Ambient Air Quality Standards (NAAQS)., These
standards, designed toc protect public health and welfare,
apply to six pellutanis, of which ozone is the primary
focus of this proposed action. Ozone is formed when
volatile organic compounds (VOCs) and nifrogen oxides
(NOX) in the air react together in the presence of
sunlight. VQOCs are chemicals contained in gasoline,
poliskes, paints, varnishes, cleaning fluids, inks, and other
household and indusirial products. NOX emissions are a
byproduct from the combustion of fuels and industrial
processes.

The National Ambient Air Quality Standard for ozome is
0.12 parts per million (ppm) and was established by ihe
U.S. Environmental Protection Agency (EPA) to protect
the health of the general public with an adequale margin
of safefy. When concenirations of ozone in fhe ambient air
exceed the federal standard the area is considered o be
out of compliance and is classified as ‘“nonattainment.”
Numerous counties and cities within the Northern Virginia,
Richmond, and Hampton Roads areas have been identified
as ozone nonattainment areas according to new provisions
of the Act.

Virginia is required by the Act fo develop plans to ensure
that areas will come into compliance with the federal
oZone ambient air quality standard. Failure to develop
adequate programs to meef the ozone air quality standard
(iy will result in continued violations of the standard; (ii)
may resulf in assumpiion of the program by EPA, at
which time the Commonwealth would lose authority over
matiers affecting ifs citizens; and (i) may result in the
implementation of sanctions by EPA, such as more
resirictive requirements on new major industrial facilities
and loss of federal funds for highway construction.
Furthermore, if a particular area fails to attain the federal

standard by the legislatively mandated attainment date,
EPA is required to reassign it {o the next higher
classification level (denoting a worse air quality problem),
ihus subjecting the area to more stringent air pollution
control requirements.

The Act regquires that regional tramsportation plans and
individual highway projects conform with Virginia's air
quality plan. Conformity of transportation plans means that
emissions from mobile sources must remain within the
emissions budget established in the plan. Conformity
determinations must be made when Virginia applies for
federal highway funds. In order fo make conformity
determinations, EPA requires Virginia to submit a plan
with an emissions budget and enforceable control
measures for implementation of the plan. Once EPA has
determined that the plan is complete, aside from the
enforceable control measures, Virginia can continue to
make conformity determinations provided the enforceable
control measures (regulations) are submitted to EPA
within one yvear of the EPA’s completeness determination,

A. Northern Virginia Area

The metropolitan Washington area has been designated
as a seérious nonattainment area under the Act.
Consequently, ifs attainment date is November 15, 1999,

The Act specifies that a plan be developed to ensure
that VOC emissions in the area are reduced by 15% by
the end of 1996, About half of the VOCs in the area are
emitted from cars, trucks, and buses; the other half are
emitted from small sources like priniing shops, service
stations, autoc body shops, and people using
gasoline-powered equipment, paints, solvents, etc. (Large
industrial facitities like power plants and factories emit
only about 4.0% of the VOCs in this area.)

The task of assessing the various control options,
seleciing those control measures which will result in the
15% VOC reductions, and preparing the plan has been
assigned by the three states comprising the Metropolitan
Washington Area to the Meiropolitan Washingion Air
Quality Commitiee (MWAQC). MWAQC consists of elected
officials from the affected localities and representatives of
state transportation and air quality planning agencies from
Virginia, Maryland, and the District of Columbia. However,
the final decision on the 15% emissions reduction plan
and submission io EPA resits with each state.

MWAQC has recommended that Maryland, Virginia, and
the District of Columbia submit to EPA a plan that
includes a number of control measures to provide emission
reduction credits required to achieve the 15% VOC
emission reduction target. These conirol measures will
require each jurisdiction to amend emissions standards for
cerfain calegories of currently regulated VOC sources and
create new standards for other uncontrolled sources. These
new and revised emissions standards will result in the
reduction of VOC emissions as identified in the MWAQC's
15% emissions reduction plan.
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Currently unregulated sources emitting between 25 and

100 tons per year of VOC emissions, surface
cleaning/degreasing operations, graphic arts printing
operations, lithographic printing operations, auto body

refinishing operations, and sanitary landfill operations are
among fthe many source types from which VOC emissions
reductions have been identified in MWAQCs 15%
emissions reduction plan. The total reduction target for the
metropolitan Washington area is 133 tons per day of VOC
emissions, of which 60 tons must come from the Northern
Virginia Nonattainment Area. The individual contribution
to the overall target for each of the aifected source
categories is shown in the table below.

Source Category .................. Reduction Target (TPD}

small sources (25-100 tpy) ..o 0.6
cleaning/degreasing operations ................ 00 1.5
graphic arts printing operations ...............cc.ccovenn. 14
(including lithographic printing)

auto body refinishing operations ............... ... ... 2.1
sanitary landfili operations ................ .. 0.4

The control of the emissions from the sources listed
above, along with other control measures recommended in
the MWAQC plan, will provide the 15% reduction in VOC
emissions required by the plan.

In addition, the MWAQC plan also establishes the initial
emissions budget for point (large staticnary), area (small
stationary) and mobile sources. This is done by projecting
the 1996 emissions as a 159 reduction from the 1890
baseline emissions. In order to make an acceptable
conformity determination, Virginia transportation planning
organizations must demonstraie that the mobile source
emissions will remain within the mobile source portion of
the 1996 emissions budget.

On November 15, 1993, Virginia submitted the drafi
MWAQC plan for EPA review. On January 20, 1994, EPA
determined that the plan was complete except for the
enforceable control measures which must be submitted as
regulations within one year of EPA’s completeness
determination. In order for Virginia to continue making
conformity determinations for highway projects, regulations
covering the sources listed above must be submitted to
EPA by January 20, 1995,

B. Richmond Area

The Richmond area has been designated as a moderate
nonattainment area under the Act, As such, the Act
specifies that the area must reduce ils emissions of VOCs
by 15% by November 13, 1996. The Act requires that

... Virginia adopt regulations for sources for which EPA has
- issued a control technology guideline (CTG) between the

time of enactment of the 1990 Amendments to the Act and

the attainment date for fthe nonattainment area. This
requirement pertains to moderate or worse nonattainment
areas. A CTG defines what is considered to be reasonably
available control technology (RACT) for a specific source
category. RACT is the lowest emission limit that a
particular source is capable of meeting by the application
of control technology that is reasonably available
considering technological and economic feasibility. Since
the iime of enactmeni, EPA has published CTGs for
several categories of sources. A review of existing sources
in the Richmond Nonattainment Area identified several
sources in the CTG source categories of industrial
wastewater operations and synthetic chemical and polymer
manufacturing equipment prone tfo VOC leaks.
Consequently, Virginia must develop regulations for these
two source types by November 15, 1994,

The Act also provides a process for a state to petition
EPA to officially redesignaie a nonaftainment area to
attainment. The Act stipulates that for an area to be
redesignated, EPA must fully approve a maintenance plan.
A state may submit both the redesignation request and the
maintenance plan at the same time, and the EPA review
and approval process for both may proceed on a parallel
track. The lack of ozone standard violations in the most
recent three-vear period prior to the redesignation request
being approved by EPA, is another condition that must be
met before the area can be redesignated. An area is
determined to be in viclation of the ozone air quality
standard if the three-year average of exceedances at any
of the area’s monitors is greater than one.

A redesignation request for the Richmond Nonatiainment
Area was submitied to EPA on November 12, 1992. The
Commonwealth was able to meet all of the criteria
necessary for requesting redesignation, including the lack
of ozone violations during the three-year period between
1980 and 1992. In addition, Virginia submitied a
maintenance plan demonsirating that, because of
permanent and enforceable measures, emissions over the
ten years following redesignation would remain within the
standards while allowing for growth in population and
vehicle miles traveled.

On August 17, 1993, EPA proposed approval of the
request and maintenance plan in the Federal Register.
Subsequently, EPA withdrew its original proposed approval
and on May 3, 1994, issued a final notice of disapproval
This was because of a number of exceedances of the
ozone standard recorded at Richmond area ozone monifors
during the summer of 1993, which caused the three-year
average of exceedances at one of the Richmond area
monitors during 1891, 1992 and 1993 to exceed one. In
other words, the air quality in the Richmond area had
violated (was not attaining) the oZone standard.

Virginia is now obligated to develop a plan to institute
conirol measures to reduce emissions of VOCs in the area
by 15% by the end of 19%6. The plan is currently being
developed and may call for new regulatory requirements
on any of the source types listed in this notice. If this is
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the case, pertinent regulations wiil be promulgafed fo
amend existing emissions standards and create emission
standards for sources currently unregulated so that the
necessary 159 reduction of VOC emissions will be
achieved.

C. Hampton Roads Area

The Hampton Roads area has been designated as a
marginal nonatiainment area under the Act, and iis
aftainmeni date was November 15, 1993, As such, the Act
specifies that certain deficiencies in the reguiatory
program in place at the time of the Act’s reauthorization
in 1980 he corrected to bring it in line with EPA paolicy.

The Act provides a process whereby EPA  must
determine whether or not a nonattainment area achieves
the air quality standard by the attainment date. Within six
months after the attainment date for each nonattainment
area, EPA must determine whether the area hag atiained
the ozone standard. This is accomplished by reviewing the
siate’s gquality-assured air quality data from the previous
three-year period. An area is determined fo be in violation
of the ozone air guality standard if the threeyear average
of exceedences at any moenifor is greater than cne. The
Hampton Roads area would achieve atiainment status as
long as the ozone standard of 0.12 ppm was not exceeded
on more than three days at any one ozone monifor in the
Hampton Roads area during 1891, 1992, and 1993.

Recent air quality data shows, however, that the
Hampton Roads area may not have achieved the siandard
by the required attainment date. If EPA determines that
an ozone air quality standard violation has occurred, it
must change the area’s nonattainment status from marginal
to moderate. If the area’s status is changed, it is not clear,
at this time, which of the control strategies required in
moderate nonattainment areas will be mandated for
affecied sources in the Hampton Roads area. It is possible
that Virginia may be obligated fo develop a plan fo
ingtitute control measures to reduce emissions of VOCs in
the area, as was required for the Northern Virginia and
Richmond areas. Once completed, the plan may calli for
new regulatory reguirements applying to any of the source
types listed in this notice. Consequently, pertinent
regulations  will be promulgated to amend existing
emissions standards and create emission standards for
sources currenily unregulated in order to achieve the
necessary reduction of VOC emissions.

Alternatives:

1. Draft regulations which will provide for
implementation of the plans to reduce VOC emissions
from the 1980 base year level by 13% by the end of
1856 in order to make progress toward the aitainment
of the ozone air quality standard in the nonattainment
areas and which meet the provisions of the federal
Clean Alr Act and associated EPA regulations and
policies.

2. Make alternative regulatory changes to those
required by the 159 emissions reduction plans, thus
jeopardizing Virginia's achievement of iis required
tofal reduction farget. The samctions for such a failure
are the same as those listed below in Alternative 3.

3. TFake no action te amend the regulations and
assume the associated risks, If Virginia fails to submit
the regulations by January 20, 1885, for achieving the
reductions required by the 15% plan, Virginia will no
longer be able to make conformity determinations and
will not be able to apply for federat highway funds.
Another consequence of failure to implement the 15%
emissions reduction plan would be the imposition of
sanctions by EPA. These may include withholding
federal highway funds or air gquality planning grants,
reguiring new indusiries to offset emissions fo such a
degree that economic growth may be hindered, or
imposing a federal plan on the state. Furthermaore, if
a nonatfainmeni ares fails to aftain the federal
standard for ozone by ifs atfainmeni date, EPA must
reassign it ifo the next higher classification level
(denoting a worse air guality problem), thus subjecting
the area to more siringent countrel reguirements.

Costs and Benefits: The department is soliciting comments
on the costs and benefits of the alfernatives stated above
or other alternatives.

Applicable Federal Requirements: The 1930 Amendments
to the Clean Air Act (new Act) rvepresent the most
comprehensive piece of clean air legislation ever enacied
to address air qualily planning requiremenis for areas that
had not affained the federal air quality standard for czone
(that is, nonaftainmeni areas). The new Act esiablished a
pracess for evaluating the air guality in each region and
identifying and classifying each ponaitainment area
according to the severity of its air poliution problem.
Nonattainment areas are classified as marginal, moderate,
seripus, severe and exireme. Marginal areas are subject to
the leasi siringent requiremenis and each subsequent
classification (or class) is szubject io successively more
stringent conirol measures. Areas in a higher classification
of nonattainment must meet the mandates of the lower
classifications plus the more stringent requirements of its

own class. Virginia’s ozone nonatfainment areas are
classified as marginatl for the Hampton Roads
Nomnattainment Area, moderate for ihe Richmond

Nonattainment Area, and serious for the Norihern Virginia
Nonattainment Area.

Once the nonattainment areas were defined, each state
was then obligated to submit a plan demonstrating how it
will attain the air quality standard in each nonaitainment
area. In the case of general, broad-based plans, the task of
assessing the varicus control options, selecting those
control measures which will result in emissions reductions,
and preparing the plan must, according to the Act, be
assigned by the state tc a group consisting of elected
officials from the affected localities and representatives of
state transportation and air quality planning agencies.
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However, the final decision as to the contents of the plan
and submission of the plan to EPA is the siate’s
responsibility.

A. Northern Virginia Area

For the metropolitan Washingion area, classified as a
serious nonattainment area, the plan is to be developed
and submitted to EPA in three annual phases, starting in
the fall of 1992. The first phase of the plan requires that
certain specific control measures and other requirements
be adopted and submitted to EPA by November 15, 1892;
these control measures have been adopted {for the
Northern Virginia Nonattainment Area. The second phase
of a plan requires a strategy to reduce VOCs from the
1990 base year level by 15% by the end of 1996 in order
to make progress toward the aitainment of the ozone air
quality standard. This strategy was due fo EPA by
November 15, 1993, and has been developed for the
Northern Virginia Nonattainment area. The third phase of
the plan requires two elements: (i) a strategy te reduce
VOCs or NOX from the 1990 base year level by 3.0% per
yvear from 19896 to 1999 and (i) a demonstration by
photochemical modeling to determine the additional
amount and appropriate mix of VOCs and NOX emission
reductions that are necessary to meet the ozene air quality
standard by the attainment date. These elements are due
to EPA by DNovember 15, 1984, and any emissions

- reductions constitute an addition to the 1395 emission

B. Richmond Area

For the metropolitan Richmond area, classified as a
moderate nonattainment area, the plan is the same as that
described above for the Northern Virginia area except that
the strategy to reduce VOCs or NOX from the 1990 base
year level by 3.0% per wear from 1986 to 1899 is neot
required. Most of the special contro! measures for phase
one of the plan have been completed for this area.

C. Hampton Roads Area

For the Hampton Roads area, classified as a marginal
nonatiainment area, the only requirement mandated by the
Act is that specific regulatory deficiencies be corrected.
The regulatory measures to correct these deficiencies were
adopted and submitted to EPA prior to November 15,
1952. No new control measures will he required for this
area unless EPA changes the area’s nonattainmenf status
from marginal to moderate. Should this occur, any or all
of the control measures required for moderate
nonattainment areas may be mandated for affected
sources in the Hampton Roads area.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Written comments may be submitted until 4:30 p.m. on
July 1, 1994, to the Manager, Air Programs Section,

. Department of Environmental Quality, P.0. Box 10009,
- " Richmond, VA 23240.

Contact: Ellen Snyder, Policy Analyst, Air Programs
Section, Department of Environmental Quality, P.0. Box
10009, Richmond, VA 23240, telephone (804) 762-4422.

VAR, Doc. No. R#4-885; Filed May 11, 1084, 11:39 a.m.
t Notice of Intended Regulatory Actien

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Air Pollution
Control Board intends fo consider promulgating regulations
entitled: VR 120-58-02. Regulation for Tramsportation
Conformity. The purpose of the proposed action is to
develop a regulation which will establish criteria and
procedures for the tranmsportation planning organization to
determine whether federally-funded ftransportation plans,
programs, and projects are in conformance with state
plans for aftaining and mainiaining national ambient air
quality standards in the Northern Virginia, Richmond, and
Hampton Roads nonattainment areas.

Public Meeting: A public meeting will be heid by the
department in the Board Room, Department of
Environmental Quality Office Building, 4900 Cox Road,
Innsbrook Corporate Center, Glen Allen, Virginia, at 5 p.m.
on June 28, 1894, to discuse the intended action. Unlike a
which is

public hearing, intended oniy to receive
testimony, this meefing is being held to discuss and
exchange ideas and information relative to regulation
development.

Accessibility to Persons with Disabilities; The meeting is
being held at a public facility believed to e accessible to
persons with disabilities. Any person with questicns on the
accessibility of the facility should coniact Ms, Doneva
Dalton at the Office of Regulatory Services, Department of
Environmental Guality, P.0O. Box 10009, Richmond, Virginia
23240, or by telephone at (804) 762-4379 or TDD (804)
762-4021, Persons needing interpreter services for the deaf
must notify Ms. Dalton no later than Jupe 22, 1854

Ad Hoc Advisory Group: The department is soliciting
comments on the advisability of forming an ad hoc
advisory group, utilizing a standing advisory committee, or
consulting with groups or individuals registering interest in
working with the department to assist in the drafting and
formation of any proposal. Any comments relative to this
issue must be submitted in accordance with the procedures
described under the “Request for Comments” section
above.

Public Hearing Plans: After publication in The Virginia
Register of Regulations, the department will hold at least
one public hearing to provide opportunity for public
comment on any reguiation amendments drafted pursuant
to this notice.

Need. One of the primary geals of the federal Clean Air
Act (Acty is the atfainment and maintenance of the
National Ambient Air Quality Standards (NAAQS). These
standards, designed to protect public health and welfare,
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apply to six pollutanis, imcluding ozone. Ozome is formed
when volatile organic compounds and niirogen oxides in
the air react together in the presence of sunlight. The
Nattonal Ambient Air Quality Standard for ozone was
established by the US. Environmental Protection Agency
(EPA) to protect the health of the general public with an
adequate margin of safety. When concenirations of ozone
in the ambient air exceed the federal standard, the area
is considered to be ouf of compliance and is classified as
“nonatialnment.”” Numerous counties and cities within the
Northern Virginia, Richmond, and Hampton Roads areas
have been identified as ozone nonattainment areas.

Virginia is required by the Act lo develop a State
Implementation Plan (SIP) to ensure that nonattainment
areas will come inio compliance with the federal ozone
standard. Failure io develop adequaie programs to meet
the ozone standard (i) will result in continued viclations of
the standard; (ii) may result in assumption of the program
by EPA, at which time the Commonwealth would lose
authority over matters affecting iis citizens; and (iii) may
result in the impesition of sanctions by EPA, such as more
restriciive requirements on new major industrial facilities
and loss of federal funds for highway construction.
Furthermore, if a particular area fails to attain the federal
standard by the legislatively mandated attainment date,
EPA is required to reassign it to the next higher
classification level {denoting & worse air guality problem),
thus subjecting the area te more stringent air pollution
conirel requirements.

Section 176(c) of the Act states, “No depariment, agency,
or instrumentality of the Federal Government shall engage
in, support in any way or provide financial assistance for,
license or permit, or approve, any activity which does not
conform to a [State Implementation Plan]” This requires
metropolitan planning organizations (MPOs) and the Unifed
States Department of Transportation (DOT) to make
determinations that federally-funded transportation plans,
programs, and projecis conform with Virginia's SIP.
“Conformity” means that the activity conforms to the SIP’s
purpose of eliminating or reducing the severity and
number of vielations of the NAAQS and achieving
expeditious atiainment of such standards, and will not (i)
cause or coniribufe to any new violation of any standard
in any area, (ii) increase the frequency or severity of any
existing violation of any standard in any area, or (iii)
delay timely aftainment of any standard or any required
interim emission reductions or other milesfones in any
ared.

The Act ties conformity to atiainment and maintenance of
the NAAQS. Thus, a transportation activity must not
adversely affect implementation of the SIP or the timely
attainment and maintenance of the NAAQS. The Act
emphasizes reconciling the emissions from transportation
activities with the SIP rather than simply providing for the
implementation of SIP measures. This integration of
iransportation activities and air quality planning is
intended to proiect the integrity of the SIP by helping to
ensure that SIP emissions growth projections are not

exceeded, emissions reduction targets
maintenance efforts are not undermined.

are met, and

EPA promilgated & rule (58 FR 62188, November 24,

1993) which establishes the criteria and procedures
governing the determination of conformity for all
federaliy-funded transportation pians, programs, and

projects in nonattainment areas. This rule requires Virginia
to submit to EPA, by November 24, 1994, a revision io the
SIP that establishes conformity criteria and procedures
consistent with the transportation conformity rule
promulgated by EPA. The iransportation conformity rule
requires MPOs and DOT to make conformity
determinations on metropolitan {ransportation plans and
transportation improvement programs (TIPs) before they
are adopied, approved, or accepied. In addition, highway
or transit projects which are funded or approved by the
Federal Highway Administration (FHWA) or the Federal
Transit Administration (FTA) must be found to conform
before they are approved or funded by DOT or an MPO.

Alternatives:

1. Draft a regulation which will provide processes for
determining if transportation plans, programs, and
projects will conform to the SIP in order io meet the
provistons of the Clean Air Act and associated EPA
regulations,

2. Take no action to amend the regulations. However,
if Virginia fails to submit the regulation, MPOs and
DOT will not be able to make the conformity
determinations required of them prior fo commencing
any applicable project. Another consequence of failure
to amend the regulations be the imposition of
sanctions by EPA., These may include withholding
federal highway funds or air quality planning grants,
requiring new industries to offset emissions to such a
degree that economic growih may be hindered, or
imposing a federal plan on the state.

Costs and Benefits: The department is soliciting comments
on the cosis and benefits of the alternatives stated above
or other alternatives.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Written comments may be submifted until 4:30 p.m. on
June 30, 1994, to the Manager, Air Programs Section,
Department of Environmental Quality, P. 0. Box 10009,
Richmond, VA 23240.

Contact: Mary E. Major, Policy Analyst Senior, Air
Programs Section, Department of Environmental Quality,
P. 0. Box 10009, Richmond, VA 23240, telephone (804)
762-4423.

VAR, Doc. No. R94-986; Filed May 11, 1994, 11:40 a.m.
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1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Air Pollution
Control Board intends to consider promulgating regulations
entitled: VR 120-58-03, Regulaticn for General Conformity.
The purpose of the proposed action is to develop a
regulation which will establish criteria and procedures for
federal agencies to determine that federal
nontransportation related actions are in conformance with
state plans for attaining and maintaining national ambient
air quality standards in the Northern Virginia, Richmond,
and Hampton Roads nonatiainment areas.

Public Meeting: A public meeting will be held by the
department in the Board Room, Department of
Environmental Quality Office Building, 4900 Cox Road,
Innshrook Corporate Cemnier, Glen Allen, Virginia, at 5 p.m.
on June 29, 1994, to discuss the intended action. Unlike a
public hearing, which is infended only to receive
testimony, this meeting is being held to discuss and
exchange ideas and information relative to regulation
development.

Accessibility to Persons with Disabilities: The meeting is
being held at a public facility believed to be accessible to
persons with disabilities. Any person with questions -on the
accessibility of the facility should contact Ms. Doneva
Dalton at the Office of Regulatory Services, Department of
Environmental Quality, P.O. Box 10009, Richmond, Virginia
23240, or by telephone at (804) 762-4379% or TDD (804)
762-4021. Persons needing interpreter services for the deaf
must notify Ms. Dalton no later than June 22, 1994.

Ad Hoc Advisory Group: The department ig soliciting
comments on the advisability of forming an ad hoc
advisory group, utilizing a standing advisory committee, or
consulting with groups or individuals registering interest in
working with the department to assist in the drafting and
formation of any proposal. Any comments relative to this
issue must be submitted in accordance with the procedures
described under the “Request for Comments” section
above.

Public Hearing Plans: After publication in The Virginia
Register of Regulations, the department will hold at least
one public hearing to provide opportunity for public
comment on any regulation amendments drafied pursuant
to this notice.

Need: One of the primary goals of the federal Clean Air
Act (Act) is the attainment and maintenance of the
National Ambient Air Quality Standards (NAAQS). These
standards, designed to protect public health and welfare,
apply -to six pellutants, including ozone. Ozone is formed
when volatile organic compounds and nitrogen oxides in
the air react together in the presence of sunlight. The
National Ambient Air Quality Standard for ozone was
established by the U.S. Environmental Protection Agency

‘. (EPA) to protect the health of the general public with an

adequate margin of safety. When concenirations of ozone

in the ambient air exceed the federal standard, the area
is considered to be out of compliance and is classified as
“nonattainment.” Numerous counties and cities within the
Northern Virginia, Richmond, and Hampton Roads areas
have been identified as ozone nonattainment areas.

Virginia is required by the Act to develop a State
Implementation Plan (SIP} to ensure that nonattainment
areas will come into compliance with the federal ozone
standard. Failure {o develop adequate programs to meet
the ozone standard (i) will result in continued violations of
the standard; (ii) may result in assumption of the program
by EPA, at which time the Commonwealth would lose
authority over matters affecting its citizens; and (iii) may
result in the imposition of sanctions by EPA, such as more
restrictive requirements on new major indusirial facilities
and loss of federal funds for highway -construction.
Furthermore, if a particular area fails to attain the federal
standard by the legislatively mandated attainment date,
EPA is required (0 reassign it to the next higher
classification level (denoting a worse air quality problem),
thus subjecting the area to more stringent air pollution
control requirements.

Section 176(c) of the Act states, “No depariment, agency,
or instrumentality of the federal government shall engage
in, support in any way or provide financial assistance for,
license or permit, or approve, any activity which does not
conform to a [State Implementation Plan]” This requires
federal agencies to make determinations that general
federal actions, such as prescribed burning, military base
closings, and real estate developmenis, conform with
Virginia's SIP. (Conformity of transportation plans is
covered in a separate rule.) “Conformity” means that a
project conforms to the SIP's purpose of eliminafing or
reducing the severity and number of violations of the
NAAQS and achieving expeditious atfainment of such
standards, and will not (i) cause or contribute to any new
violation of any siandard in any area, (ii) increase the
frequency or severity of any existing violation of any
standard in any area, or (iii) delay timely attainment of
any standard or any required interim emission reductions
or other milestones in any area.

The Act ties conformity to attainment and maintenance of
the NAAQS. Thus, a federal action must not adversely
affect implementation of the SIP or the timely attainment
and maintenance of the NAAQS. The Act emphasizes
reconciling the emissions from federal actions with the SIP
rather than simply providing for the implementation of
SIP measures. This integration of federal actions and air
quality planning is intended to protect the integrity of the
SIP by helping to ensure that SIP emission growth
projections are not exceeded, emissions reduction targets
are met, and maintenance efforts are not undermined.

EPA promulgated a rule (58 FR 63214, November 30,
1893) which establishes the criteria and procedures
governing the determination of conformity for all federal
actions in nonattainment areas. This rule requires Virginia
to submit to EPA, by November 30, 1994, a revision to the

Vol. 10, Issue 18

Monday, May 30, 1994

4649



Notices of Intended Regulatory Action

SIP that establishes conformity criteria and procedures
consistent with the general conformity rule promulgated by
EPA. The general conformity rule (i} covers direct and
indirect emissions of ozone and its precursors that are
caused by a federal action, are reasonably foreseeable,
and can be practicably controlled by a federal agency
through its continuing program responsibility; (ii)
establishes procedural requirements, including requiring
federal agencies to make their conformity determinations
available to the public and to air quality regulatory
agencies; and (ili) provides options to satisfy air quality
criteria, and requires the federal action to also meet any
applicable SIP requirements and emission milestones. Each
federal agency must determine that any actions covered
by ihe rule conform to the SIP before the action is taken.

Alternatives:

1. Draft a regulation which will provide processes for
determining if federal projects will conform to the SIP
in order to meet the provisions of the Clean Air Act
and associated EPA regulations.

2. Take no action to amend the regulations. However,
if Virginia fails to submit the regulation, federal
agencies will not be able to make the conformity
determinations required of them prior to commencing
any applicable project. Another consequence of failure
to amend the regulations be the - imposition of
sanctions by EPA. These may include withholding
federal highway funds or air quality planning grants,
requiring new industries to offset emissions to such a
degree that economic growth may be hindered, or
imposing a federal plan on the state.

Costs and Benefits: The depariment is seliciting comments
on the costs and benefits of the alternatives stated above
or other alternatives.

Statutory Authority:§ 10.1-1308 of the Code of Virginia.

Written comments may be submitted until 4:30 p.m. on
June 30, 1994, to the Manager, Air Programs Section,
Department of Environmental Quality, P.O. Box 10009,
Richmond, VA 23240.

Contact: Karen Sabasteanski, Policy Analyst, Air Programs
Section, Department of Environmental Quality, P. 0. Box
10009, Richmond, VA 23240, telephone (804) 762-4426.

VA.R, Doc. No. R94-087; Filed May 11, 1994, 11:40 a.m.

DEPARTMENT OF EDUCATION (STATE BOARD OF)
t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Board of
Education intends to consider amending regulations
entitled: VR 270-01-0009. Regulations Governing Literary

Lean Applications in Virginia. The purpose of the
proposed action Is to amend existing regulations to
conform to statutes amended by the 1989, 1990, 1991, 1994
sessions of the General Assembly and to increase the
maximum loan amount for constructing a new school from

_$2.5 million to $5 million. The agency intends to hold a

public hearing on the proposed regulation after publication.

Statutory Authority: §§ 22.1-140 and 22.1-142 of Title 22.1
of the Code of Virginia and Article VIII of the Constitution
of Virginia.

Writien comments may be submitted until June 29, 1994.

Contact: Kathryn S. Kitchen, Division Chief, Finance,
Department of Education, P. O. Box 2120, Richmond, VA
23216-2120.

VAR, Doc. No. R94-866; Filed May 9, 1994, 2551 prm.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Education intends to consider amending regulations
entitled: VR 278-01-00i4. Reguolations Governing the
Management of the Student’s Scholastic Record. The
purpose of the proposed action is to revise the regulations
te comport with changes in the Virginia Code and to
reflect changes in policies and procedures governing the
management of student records. The agency intends to
hold a public hearing on the proposed amendments after
publication.

Statutory Authority: §§ 4 and 5(e) of Article VII of the
Constitution of Virginia and §§ 22.1-16 and 22.1-20 of the
Code of Virginia.

Written comments may be submitted until June 16, 1994,
Contact: Michelle Hathcock, Associaie Specialist,

Department of Education, P. O. Box 2120, Richmond, VA
23216-2120, telephone (804) 225-2339.

VAR. Doc. No. R94-897; Filed Aprii 18, 1994, 3:40 p.m,
@ VIRGINIA
| DEPARTMENT

VDH

Protecting You and Your Environment

DEPARTMENT OF HEALTH (STATE BOARD OF)
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends tfo consider promulgating regulations
entitled: VR 355-17-300, Fees for Permits Invoiving Land
Application or Marketing or Distribution of Biosolids.
The purpose of the proposed action is to develop a
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regulation setting forth a fee assessment and colection
system for permits issued for land application or
marketing or distribution of biosolids. This permit fee
system wiil replace the Virginia Pollution Abatement
(VPA) fees for Land Application of Municipal Sludge (VR
680-01-01). A public hearing will be held in July or August
1994.

Statutory Authority: § 32.1-164.5 of the Code of Virginia
(Chapter 288, 1994 Acts of Assembly).

Written comments may be submitted until June 17, 1994,

Contact: CM. Sawyer, P.E., Division Director, Department
of Health, Division of Wastewater Engineering, P. Q. Box
2448, Richmond, VA 23218, telephone (804) 786-1755 or
FAX (804) 786-5567.

VAR. Doc. No. R94-89%; Filed April 20, 1994, 12:30 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to consider amending regulations entitled:
VR 355-20-100 (formerly VR 3535-20-01). Virginia Radiation
Protection Regulations. The proposed action is to adopt
the 1991 version of the “Suggested State Regulations for
Control of Radiation” published by the Conference of
Radiation Control Program Directors, Inc.; revise the
protection standards resulting from changes to 10 CFR 2
and consider adoption of comments solicited from the
public. The agency intends to hold a public hearing on the
proposed regulation after publication.

Purpose: The purpese of this Notice of Intended
Regulatory Action is to solicit public comments regarding
revisions to the Virginia Radiation Protection Regulatiens.
The agency intends to adopt the model regulations
contained in the document, “Sugpgested State Regulations
for Control of Radiation,” published by the Conference of
Radiation Control Program Director, Inc. (CRCPD) and
available from CRCPD, 205 Capital Avenue, Frankfort,
Kentucky 40601, telephone (502) 227-4543. The revisions
alsp include replacing Part V, radiation protection
standards, with the new federal Part 10 CFR 20 standards.

A summary of changes proposed by the agency's staff
follows:

1. Update regulations from the latest version of the
"Suggested State Regulations for Control of Radiation.”

2. Implement Code of Virginia provisions for bhonding
of radicactive material licensees,

3. Remove all references to radicactive materials
regulated by NRC and NRC Agreement states in Part
v,

4, Adopt the new federal 10 CFR 20 in Part V,

radiation protection standards.

5. Adopt provisions of the Mammography Quality
Standards Act.

The agency requests public comment for the following
issues:

1. What qualifications should private inspectors have?
Shouid individuals be allowed to work as interns and
the supervisor not be on site for all of the surveys
performed by the intern?

2. Should there be other categories of private
inspectors besides diagnostic x-ray and radiation
therapy machines, such as mammography, dental, CT,
or others? What gualifications should they have?

3. Should the agency specily equipment used by
private inspectors and require proof of egquipment
calibrations?

4. What data should private inspectors report to the
agency for it to certify x-ray machines?

5. Should there be any difference in what data the
private inspector provides the agency for compliant
machines versus noncompliant machines?

6. Should the inspection procedures be prescriptive, or
should the agency provide guidance for the conduct of
the inspecticn, or should the inspection procedure be
left to the private inspector's judgment?

7. Should x-ray equipment manufactured prior to
September 1974 (the date that the U.S. FDA began
certification of x-ray machines manufactured for use
in the healing arts) be certified for use in the healing
arts after the year 20007

8. Should portable x-ray machines be used as fixed
machines in dental and medical facilities?

9. Should stretch cords be allowed for dental intraoral
and panographic machines?

10. Should dosimetry be eliminated for dental facilifies
that use machines with stretch cords or have open
bay operatories?

11. How should the agency address the issue of
exposure versus dose that is reported for occupational
workers while performing interventional diagnostic
procedures?

12. What limits should be placed on fluoroscopic x-ray
machines that have an output rate exceeding 20
R/min?

13. Should nonimage-intensified fluoroscopic machines
be ceriified for use in the healing arfs?
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14. What elements should a quality assurance program
have at a facility with x-ray equipment used in the
healing arts? Examples are processor temperature and
time, fog measurements, sensitometfric measurements,
phantom exposure trends, and phantom image scores.

15. How frequently should analytical x-ray diffraction
equipment and industrial x-ray equipment he
inspected?

16. Should the shielding design of linear accelerators
producing beam energies greater than 18 MeV be
required to include calculations of neutron production
or should the facility measure the neutron production
for evaluating the effectiveness of the shielding
design?

Any individual or organization interested in participating in
the development of specific rules and regulations should
also contact the Bureau of Radiological Health and ask to
be placed on the interested parties list.

The Radiation Advisory Board will review all pubiic
comments and assist the agency in the review and
development of the regulations for the Board of Health.

Statutory Authority: § 32.1-299 of the Code of Virginia.
Written commenis may be submitted unfil June 17, 1894,

Contact: Leslie P. Foldesi, Director, Bureau of Radiological
Health, 1500 E. Main St, Room 104A, Richmond, VA
23219, telephone (B04) 786-5932, FAX (804) 786-6979 or
toll-free 1-800-468-0138.

VAR, Doc. No. R94-755; Filed March 30, 1994, 10:19 a.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public ' participation guidelines that the State Board of
Health intends to consider amending regulations entitled:
VR 355-28-100 (Formerly 355-28-01). Regulations
Governing Vital Records. The purpose of the proposed
action is to amend fees charged for certification of vital
records as authorized by the 1994 General Assembly
through passage of SB 402. One public hearing is planned
during the public comment period following publication of
the proposed revisions.

Statutory Authority: §§ 32.1-273 and 32.1-273.1 (Chapter 373,
1994 Acts of Assembly) of the Code of Virginia.

Writien comments may be submitted until June 15, 1094,

Contact: Deborah M. Little, Director, Office of Vital
Records and Health Statistics, Department of Health,
James Madison Building, Room 305, 109 Governor Street,
Richmond, VA 23219, telephone (804) 371-6077,

VA.R. Doc. No. R94-898; Filed April 19, 1984, 11:4] a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Healih intends to consider amending regulations entitled:
VR 355-30-102. Virginia State Medical Facilities Plan:
Perinatal Services. The purpose of the proposed action is
to amend the criteria and standards for approval of
projects for establishment of neonatal special care
services. A public hearing is planned during the public
comment period to commence with the publication of the
regulations.

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq. of the
Code of Virginia.

Written comments may be submitted until May 30, 1994.

Contact: Paul E. Parker, Director, Office of Resources
Development, Department of Health, 1500 E. Main St.,
Suite 105, Richmond, VA 23219, telephone (804) 786-7463.

VAR, Doc. Mo. R94-741; Filed March 25, 1994, 1:15 p.m,
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends fo consider amending regulations entitled:
VR 353-30-184. Virpinia State Medical Facilities Plan:
General Surgical Services. The purpose of the proposed
action is to amend the criteria and standards for approval
of projects involving surgical services and facilities. A
public hearing is planned during the public comment
period to commence with the publication of the
regulations.

Statutory Authority: §§ 32.1-12 and 32.1-102.1 ef seq. of the
Code of Virginia.

Written comments may be submitted until May 30, 1994.

Contact: Paul E. Parker, Director, Office of Resources
Development, Department of Health, 1500 E. Main St
Suite 105, Richmond, VA 23219, telephone (804) 786-7463.

VAR, Doc, No, R84-740; Filed March 25, 1994, 1:15 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to comsider amending regulations entitled:
VR 335-30-107. Virginia State Medical Facilities Plan
Medical Rehabilitation Services. The purpose of the
proposed action is to amend the criteria and standards for
approval of projects which involve medical rehabilitation
services and facilities. A public hearing is planned during
the public comment pericd to commence with the
publication of the regulations.

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq. of the
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Code of Virginia.
Written comments may be submitted until May 30, 1994.

Contact; Paul E. Parker, Director, Office of Resources
Development, Department of Health, 1500 E. Main St
Suite 105, Richmond, VA 23219, telephone (804) 786-7463.

VA.R. Doc. No. Rb4-744; Filed March 28, 1994, 11 a.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Board of
Health intends to consider amending regulations entitled:
VR 355-30-111. Virginia State Medical Facilities Plan:
Radiation Therapy Services. The purpose of the proposed
action is to amend the criteria and standards for approval
of projects which involve radiation therapy services. A
public hearing is planned during the public comment
period to commence with the publication of the
regulations.

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq. of the
Code of Virginia.

Written comments may be submitted until May 30, 1994.

Contact: Paul E. Parker, Director, Office of Resources
Development, Department of Health, 1500 E. Main St
Suite 105, Richmond, VA 23219, telephone (804) 786-7463.

VA.R. Doc. No, R94-742; Filed March 28, 1884, 9:05 a.m.

STATE COUNCIL OF HIGHER EDUCATION
1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Council of
Higher Education intends to consider promulgating
regulations entitled. State Postsecondary Review Program.
The purpose of the proposed action is to implement
federally mandated provisions of Title IV, Part H, Subpart
1 of the Higher Education Act of 1965, as amended; and
the refated federal regulations promulgated by the U.S.
Department of Education as 34 CFR Part 667. The agency
intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: Designation of SCHEV as Virginia's
SPRE by Governor Wilder, leiter of August 31, 1993; and
§% 23-9.6:1 and 23-261 of the Code of Virginia.

Written comments may be submitted until June 30, 1994.

Contact: John Molnar, Coordinator of Institutional
Approval, State Council of Higher Education, 101 N. 14th
Street, SCHEV, Richmond, VA 23219, telephone (804)
225-2634.

VA.R. Doc. No. R84-862; Filed May 11, 1994, 10:14 a.m.

VIRGINIA MANUFACTURED HOQUSING BOARD
Notice of [ntended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Virginia
Manufactured Housing Board intends to consider amending
regulations enfitled: VR 449-01-02. Manufactured Housing
Licensing and Transaction Recovery Fund Regulations.
The purpose of the proposed action is to amend fee
schedules and licensing requirements based on legislative
changes made by the 1994 General Assembly. The board
will hold a public hearing on proposed amendments to the
proposed regulations after publication.

Statutory Authority: § 36-85.18 of the Code of Virginia,
Written comments may be submitted until June 2, 1994,

Contact: Curtis L. Mclver, Associate Director, Department
of Housing and Community Development, 501 N. 2nd
Street, Richmond, VA 23219, telephone (804) 371-7160,

VAR, Doc. No. R04-817; File¢ April 12, 1894, 11:27 a.m.

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
{BOARD OF)

t Notice of Infended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medical
Aggistance Services intends fo consider amending
regulations entitled: VR 460-02-4.1920. Methoeds and
Standards for Establishing Payment Rates — Other Types
of Care: State Apency Fee Schedule. The purpose of the
proposed action is to implement a new medical and
surgical fee schedule for the agency based on the federal
Resource Based Relative Value Scale (RBRVS). The
agency does not intend to hold a public hearing on this
issue.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submiited until June 29, 1994,
to Richard Weinstein, Manager, Division of Cost Settlement
and Audit, Department of Medical Assistance Services, 600
FEast Broad Sireet, Suite 1300, Richmond, VA 23219,

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmend, VA 23219, felephone (R04)
371-8850.

VAR, Doc. No. R94-053; Filed May 5, 1994, 11:22 am.
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Netice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medical
Assistance Services intends to consider amending
regulations entitled: VR 460-02-4.1920. Methods and
Standards for Establishing Payment Rates - Other Types
of Care: Reimbursement for Organ Transplantation
Services. The purpose of the proposed action is fo modify
and clarify the reimbursement methodology for organ
transplantation services. The agency does not intend to
hold public hearings on this issue.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted until June 15, 1994,
to Betty Cochran, Director, Division of Quality Care
Assurance, Department of Medical Assistance Services, 600
East Broad Street, Suite 1300, Richmond, VA 23219

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
371-8850.

VA.R. Doc. No. R94-900; Filed April 25, 19894, 11:19 a.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medical
Assistance Services intends to consider amending
regulations entitled: Income Scale for Indigent Children.
The purpose of the proposed action is to properly define
in the Statie Plan the income methodology necessary to
determine eligibility for children ages 6 to 19 to meet the
requirements of the General Assembly and HCFA. The
agency does not intend to conduct public hearings
regarding this regulatory change.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted until June 1, 1994, to
Roberta Jomas, Policy Division, Department of Medical
Assistance Services, 600 E. Broad St, Suite 1300,
Richmond, VA 23219.

Contact: Victoria P. Simmons, Regulatory Ceordinator,
Department of Medical Assistance Services, 600 E. Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
371-8850.

VAR. Doc. No. R84-795; Filed April 11, 1994, 11:03 a.m,

BOARD OF MEDICINE
Notice of Intended Regulatory Action
Notice is hereby given in accordance with this agency’s

public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR

_ licensure, and the

465-02-1. Regulations Governing the Practice of Medicine,
Osteopathy, Podiatry, Chirepractic, Clinical Psychology
and Acupuncture. The purpose of the proposed action is
fo amend  sections pertaining to unprofessional conduct,
sections pertaining to examinations for chiropractic
section pertaining to physician
acupuncturists. There will be no public hearing unless
requested. The regulations further specify statutory
changes,

Statutory Authority: §§ 54.1-2400, 54.1-2914, and 54.1-2931 of
the Code of Virginia.

Written comments may be submitted until June 17, 1994,
to Hilary H. Conner, M.D., Board of Medicine, 6606 West
Broad Street, Richmond, VA 23230-1717.

Contact: Eugenia Dorson, Deputy Executive Director,
Board of Medicine, 6606 West Broad Street, Richmond, VA
23230-1717, telephone (804) 662-9908 or (804)
662-7197/TDD =

VAR. Doc. No. R}M-896; Filed April 22, 1994, 4:06 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-10-01. Certification of Radiological Technology
Practitioners. The purpose of the proposed action is to
amend the regulations due to new statutory changes as
mandated by the General Assembly. The agency intends to
hold a public hearing ¢n the proposed amendments after
publication.

Statutory - Authority: §§ 54.1-2956.8:1 and 54.1-2956.8:2
(Chapter 803, 1994 Acts of Assembly) and § 54.1-2400 of
the Code of Virginia.

Written comments may be submitted until June 16, 1994,
to Hilary H. Conner, M.D., Board of Medicine, 6606 West
Broad Street, Richmond, VA 23230-1717.

Contact: Eugenia Dorson, Deputy Executive Director,
Board of Medicine, 6606 West Broad Street, Richmond, VA
23230-1717, telephone (804) 662-9908 or (804)
662-7197/TDD %

BOARD OF PHARMACY
t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Pharmacy
intends to consider amending regulations entitled: VR
530-01-1. Regulations of the Beard of Pharmacy. The
purpose of the proposed action is to promulgate
regulations necessary to implement legislation enacted by
the 1994 General Assembly relating to licensure of
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graduates of foreign schools of pharmacy. The agency
intends to hold a public hearing on the proposed
regulations after publication.

Statutory Authority: §§ 54.1-2400 (6),
54.1-3312 of the Code of Virginia.

54.1-3307, and

Written comments may be submitted until July 1, 1894,

Contact: Scotti W. Milley, Executive Director, Board of
Pharmacy, 6606 West Broad Streef, 4th Floor, Richmond,
VA 23230, telephone (804) 662-9911.

VAR. Doc. Ne. R94-952; Filed May 1, 1994, 8:45 a.m.

BOARD OF PROFESSIONAL COUNSELORS
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of
Professional Counselors intends to consider amending
regulations entitled: VR 569-01-03. Regulations Governing
the Certification of Substance Abuse Counselors. The
proposed regulations establish standards of practice for
certified subsitance abuse counseling including education,
supervised experience and examination for certification.
The agency intends to hold a public hearing on the
proposed amendments after publication.

Statutory Authority: §§ 54.1-2400 and 54.1-3505 of the Code
of Virginia.

Written comments may be submifted unti!l June 15, 1994,
to Evelyn B. Brown, Department of Health Professions,
6606 West Broad Street, 4th Floor, Richmond, VA
23230-1717.

Contact: Evelyn B. Brown, Executive Director or Bernice
Parker, Administrative Assistant, Department of Health
Professions, 6606 West Broad Street, Richmond, VA
23230-1717, telephone (804) 662-7328.

VAR. Doc. No. R84-501; Filed Aprif 25, 1994, 2:38 p.m.

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD
QF)

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Social Services intends to consider amending regulations
entitled: VR 615-01-29. Aid to Families with Dependent
Children (AFDC) Program - Disregarded Income and
Resources. The purpose of the proposed regulation is fo
exempt all bona fide loans from consideration, both as
income and as a resource, in evaluating financial eligibility
for AFDC. A public hearing is not planned. The State

Board of Social Services will consider public commenis on
the proposed regulatibns at ifs regularly scheduled
meeting.

Statutory Authority: § 63.1-25 of the Code of Virginia and
45 CFR 233.20(2)(3)(iv)(B) and (xxi).

Written comments may be submitted until June 2, 1994, to
Constance O. Hall, AFDC Program Manager, Division of
Benefit Programs, Department of Social Services, 730 E.
Broad St., Richmond, VA 23219-1849.

Contact: Peggy Friedenberg, Legislative Analyst, 730 E.
Broad Street, Richmond, VA 23219-1849, telephone (804)
692-1820.

VAR. Doc. No. R%4-814; Filed April 12, 1894, 4:50 p.m.
1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Social Services intends to consider repealing regulations
entitled: VR 615-28-01. Minimum Standards for Licensed
Independent Foster Homes. The purpose of the proposed
action is to repeal the 1949 Standards for Licensed
Independent Foster Homes. Promulgation of new standards
for licensed independent foster homes is planned. No
public hearings are planned. Comments may be presented
to the State Board of Social Services to be considered at
its regularly scheduled meeting.

Statutory Authority: § 63.1-202 of the Code of Virginia.

Written comments may be submitted until June 30, 1994,
to Doris Jenkins, Division of Licensing Programs,
Department of Social Services, 730 E. Broad Sireet,
Richmond, VA 23219.

Contact: Peggy Friedenberg, Policy Analyst, Bureau of
Governmental Affairs, Department of Social Services, 730
Fast Broad Street, Richmond, VA 23219-1849, telephone
(804) 692-1820.

VAR. Doc. No. R94-964; Filed May 10, 1904, 4:39 p.m.
1 Netice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Board of
Social Services intends to promulgate regulations entitled:
VR 615-28-01:1, Minimum Standards fer Licensed
Independent Foster Heomes., The purpose of the proposed
action is ‘to promulgate new standards for independent
foster homes to address the issues that will ensure the
safety and well-being of children placed in these homes.
No public hearings are planned. Comments may be
presented fo the State Board of Social Services to be
considered at its regularly scheduled meeting.

Statutory Authority: § 63.1-202 of the Code of Virginia.
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Written commenis may be submitted until June 30, 1994,
to Doris Jenkins, Division of Licensing Programs,
Department of Social Services, 730 E. Broad St,
Richmond, VA 23219,

Contact; Peggy Friedenberg, Policy Analyst, Bureau of
Governmental Affairs, Department of Social Services, 730
East Broad Street, Richmond, VA 23219-1849, telephone
(804) 692-1820.

VAR. Doc. No. R04-365; Filed May 10, 1994, 4:39 p.m,
1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Social Services intends to consider promulgating regulations
entitled: VR 615-46-83. Use of the Uniform Assessment
- Instrument for Assessing Long-Term Care Needs in
Local Departments of Secial Services. The purpose of the
propesed action is to set forth the Uniform Assessment
Instrument for use in determining care needs for
customers accessing any publicly funded long-term care
service through local departments of social services.

Statutory Authority: HIR 601 (1993).

Written comments may be submitted until July 1, 1994, to
Helen Leonard, Adult Services Program Manager,
Department of Social Services, 730 East Broad St.,
Richmond, VA 23219-1849.

Centact: Peggy Friedenberg, Regulatory Coordinator,
Bureau of Governmental Affairs, Department of Social
Services, 730 E. Broad Street, Richmond, VA 23219-1820,
telephone (804) 692-1820.

VA.R. Doc. No. R94-963; Filed May 10, 1934, 4:39 p.m.
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been stricken indicates proposed text for deletion.

Roman type indicates existing text of regulations. Mfalic fype indicates proposed new text. Language which has

DEPARTMENT OF EDUCATION (STATE BOARD OF)

Title of Regulation: VR 270-01-0008, Regulations Governing
Literary Loan Applications in Virginia.

Statutory Authority: Article VIII, § 8 of the Constitufion of
Virginia;, §§ 22.1-16, 22.1-140 and 22.1-142 of the Code of
Virginia.

The Board Education has WITHDRAWN the amendments
to the proposed regulation entitled, “VR 270-01-0009,
Regulations Governing Literary Loan Applications in
Virginia,” published in 9:17 VAR, 2704-2707 May 17, 1893.
The agency intends to publish new proposed regulations at
a later date.

VA.R. Doc. No. R94-859; Filed May 9, 1984, 2:50 p.m.
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regulations.

Symbol Key
Roman type indicates existing text of regulations. Melic fype indicates new text Language which has been stricken
indicates text to be deleted. [Brackeied language] indicates a substantial change from the proposed text of the

DEPARTMENT OF CONSERVATION AND RECREATION

Title of Regulation: VR 2E7-80-06. Regulatery Public
Participation Procedures.

Statutory Authority: §§ 9-6.14:7.1 and 10.1-104 of the Code
of Virginia.

Effective Date: June 29, 1994,

Summary:

This action is necessary to replace existing emergency
Regulatory Public Participation Procedures with
permanent regulations which will comply with new
provisions of the Administrafive Process Act (APA)
enacted by the 1893 General Assembly. These
amendmenis establish, in regulation, various provisions
to ensure thaf interested persons have the necessary
informafion to comment In a meaningful, {timely
fashion during all phases of the regulatory process.
These amendments are consistent with those of the
other agencies within the Natural Resources
Secretarial.

The amendments confain a number of new provisions.
Specifically, they include a definition for “participatory
approach”™ which means the methods for the use of an
ad hoc advisory group or panel, standing advisory
conunitiee, consultation with groups or individuals or a
combination of methods; require the use of the
participatory approach upon the receipt of wriilen
requests from five persons during the associated
comment period; expand the department’s procedures
for establishing and maintaining lsts of persons
expressing an interest in the adoption, amendment or
repeal of regulations; expand the information required
in the Notice of Inltended Regulatory Action to include
a description of the subject maiter and intent of the
planned regulation and to include a statement invifing
comment on whether the Director of the Depariment
of Conservation and Recreation should use the
participatory approach to assist in regulation
developmenit; expand the information required in the
Notice of Public Comment fo include the identity of
localifies affected by the proposed regulatfion and to
include a statement on the rationale or justification
for the new provisions of the regulation from the
standpoint of the public's health, safefy or welfare;
and require that a drafi summary of commenis be
sent fo all public commenters on the proposed
regulation at least five days before final adoption of
the regulation.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be obtained from the promulgating
agency or viewed at the Office of the Registrar of
Regulations.

Apgency Contact: Copies of the regulation may be obtained
from Lecn E. App, Regulatory Coordinator, Department of
Conservation and Recreation, 203 Governor Streetf, Suite
302, Richmond, VA 23219, telephone (804) 786-4570. There
may be a charge for copies.

VE 217-00-00. Regulatory Public Participation Procedures.
§ 1. Definitions.

A. The following words and terms, when used in this
reguiation, shall have the following meaning unless the
context clearly indicates otherwise:

“Administrative Process Act” means Chapter 1.1:11 (§
9-6.14:1 et seq.) of Title 9 of the Code of Virginia.

“Agency” means the Department of Conservation and
Recreation , including staff, etes; established pursuant fo
Virginia law that implements programs and provides
administrative support to the approving authority.

“Approving authority” means the Direcior of the
Department of Conservation and Recreafion established
pursuant to Virginia law as the legal authority to adopt
regulations.

“Director” means the Direcior of the Department of
Conservation and Recreation or his designee.

“Formal hearing” means agency processes other than
ihose informational or factual inguiries of an informal
nature provided in § 961471 of the Administrative
Process Act and includes only opportunity for private
parties to submit factual proofs in evidential hearings as
provided in § 9-6.14:8 of the Administrative Process Act.

“Locality particularly affected” means any locality which
bears any Iidentified disproportionate material impact
which would not be experienced by other localities.

“Participatory approach” means a method for the use of
(i} standing advisory comimittees, (ii) ad hoc advisory
groups or panels, (iii) consultation with groups or
individuals registering interest in working with the agency,
or (iv) any combination thereof in the formation and
development of regulations for agency consideration. When
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an ad hoc advisory group is formed, the group shall
include representatives of the regulated community and
the general public. The decisions as to the membership of
the group shall be at the discretion of the director.

“Person” means an individual, a corporation, a
partnership, an association, a pgovernmental body, a
municipal corporation, or any other legal entity.

“Public hearing” means an informal proceeding, held in
conjunction with the Notice of Public Comment and
similar to that provided for in § 9-6.1471 of the
Administrative Process Act, to afford persons an
opportunity to submit views and data relative to
regulations on which a decision of the approving authorify
is pending.

“Public meeting” means an informal proceeding
-conducted by the agency in conjunction with the Notice of
Intended Regulatory Action fo afford persons an
opportunity to submit comments relative fo intended
regulatory actions.

“Virginia law” means the provisions found in the Cede
of Virginia or the Virginia Aets of Assembly statufory law
authorizing the approving authority, director, or agency fo
make regulations or deeide eases or containing procedural
requirements thereof.

B. Unless specifically defined in Virginia law or in this
regulation, terms used shall have the meanings commonly
ascribed to them.

§ 2. General,

A. The procedures in § 3 of this regulation shall be used
for soliciting the input of interested persons in the initial
formation and development, amendment or repeal of
regulations in accordance with the Administrative Process
Act. This regulation does not apply to regulations
exempted from the provisions of the Adminisirative
Process Act § 96.14:11 A and B or excluded from the
operation of Article 2 of the Administrative Process Act §
9-6.14:4.1 C.

B: M the disereHon of the opproving authority, the
procedures in & 3 may be supplemented io previde

additionet publie paorticipation in the regulation adeptien -

precess oF as necessary io meet federal requirements:

€ B. The failure of any person to receive any notice or
copies of any documents provided under these guidelines
shall not affect the validity of any regulation etherwise
pdepied in sccordanee with this regulation .

B: C. Any person may petition the approving authority
for the adoption, amendment or repeal of a regulation.
The petition, at a minimum, shall contain the following
information;

1. Name of petitioner;

2. Petitioner's mailing address and telephone number;
3. Petitioner’s interest in the proposed action;

4, Recommended regulation or addition, deletion or
amendment to a specific regulation or regulations;

5. Siatement of need and justification for the proposed
action,

6. Statement of impact on the petitioner and other
affected persons; and

7. Supporting documents, as applicable,

The approving authority shall provide a written response
to such petition within 180 days from the date the petition
was received.

§ 3. Public participation procedures.

A. The agency shall establish and maintain a list or lists
consisting of persons expressing an interest in the
adoption, amendment or repeal of regulations. Any person
wishing fo be placed on any list may do so by writing the
agency. In addition, the agency, af ifs discretion, may add
to any list any person, organization or publication it
believes will be interested in participating in the
promulgation of regulations. Individuals and organizations
may be periodically requested to indicate their desire to
continue lo receive documents or be deleted from a list.
Individuals and organizations may be deleted from any list
at the request of the individual or organization, or at the
discretion of the agency when mail Is returned as
undeliverable.

B. Whenever the approving authority so directs, the
agency may commence the regulation adoption process
and proceed to draft a proposal according to these
procedures.

C. The agency shal form on ad hec advisery group or
utﬂ&eastaﬂ&ﬁgaévﬁafyeemmﬁeete&ssﬁmme

and the general publiee The direcfor shall use the
participatory approach to assist in the development of the
proposal or use one of the following alternatives:

1. Proceed without using the participatory approach if
the approving authority specifically authorizes the
director fo proceed without using the participatory
approach.

2. Include in the Notice of Intended Regulatory Action
(NOIRA) a statement inviting commemnt on whether the
director should use the participatory approach to assist
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the agency in the development of the proposal If the
director receives writien responses from at least five
persons during the associated comment period
indicating that the director should use the
participatory approach, the director shall use the
participatory approach requested. Should different
approaches be requested, the director shall determine
the specific approach to be ufilized.

D. The agency shall issue a neklee of intended
regilatory action NOMRAY NOIRA whenever it considers
the adoption, amendment or repeal of any regulation.

1. The NOIRA shall include, at least, the following:

a. A description of the subject matter of the
planned regulation.

b. A description of the
regulation.

intent of the planned

a- ¢. A brief statement as fo the need for regulatory
action.

b. d. A brief description of alternatives available, if
any, to meet the need.

e: e A request for comments on the intended
regulatory action, to include any ideas to assist the
agency in the drafting and formation of aay

proposed regulation developed pursuant to  the
NOIRA development of any proposal .

d& f A request for comments on the costs and
henefits of the stated alternatives or other
alternatives.

g A statement of the director’s intent to hold at
least one public hearing on the proposed regulation
after it is published in The Virginia Register of
Regulations.

h. A statement inviting comment on whether fhe
director should use the participafory appreach lo
assist the agency in the development of any
proposal. Including this statement shall only be
required when the director makes a decision to
pursue the alternative provided in subdivision C 2 of
this section.

2. The agency shall hold at least one public meeting
whenever it considers the adoption, amendment or
repeal of any regulation unless the director as the
approving authority specifically authorizes the agency
to proceed without holding a public meeting.

In those cases where a public meeling(s) will be held,
the NOIRA shall also include the date, not to be less
than 30 days after publication in The Virginia Register
of Regulafions , time and place of the public
meeting(s).

3. The public comment period for NOIRAs under this
section shall be no less than 30 days after publication
in The Virginia Register of Regulations .
E. The agency shall disseminate the NOIRA to the
public via the following:

1. Distribution to the Registrar of Regulations for
publication in The Virginia Register of Regulations.

2. Distribution by mail to persons on the list(s)
established under subsection A of this section.

F. After consideration of public input, the agency may
prepare complefe the draft proposed regulation and any
supporting documentation required for review. If an ad
hee aé'ﬂser—y group has been eostablshed the participatory
approach is being used , the draft regulation shall be
developed in consultation with seek preup the participants
. A summary or copies of the comments received in
response to the NOIRA shall be distributed to the ad hee

i ereup participants during the development of the
draft regulation. This summary or copies of the comments
received in response to ihe NOIRA shall also be
distributed to the approving authority.

G. Upon approval of the draft proposed regulation by
the approving authority, the agency shall publish a Notice
of Public Comment (NOPC) and the proposal for public
comment.

B. The NOPC shall include, at least, the following:

1. The notice of the opportunity to comment on the
proposed regulation, location of where copies of the
draft may be obtained and name, address and
telephone number of the individual to contact for
further information about the proposed regulation.

%Adeﬁeflpﬁﬁﬂ&fﬁfe‘ﬂﬁiﬁﬂs&fﬂ&eﬁfﬁpﬁﬁed

¥ 2. A request for comments on the costé and benefits
of the proposal.

3. The identity of any locality particularly affected by
the proposed regulation.

4. A statement that an analysis of the following has
been conducted by the agency and is available to the
public upon request:

a. A statement of purpose: why the regulstion is
propesed and Hie desired end result or ebjective of
the regulation the rationale or justification for the
new provisions of the regulation, from the standpoint
of the public’s health, safety or welfare .

b. A statement of estimated impact:
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(1) M™Number Projected number and
regulated entities or persons affected.

types of

(2) Projected cost , expressed as a dollar figure or
range, to regulated entities (and to the public, if
applicable) for implementation and compliance. In
those instances where an the agency is unable {fo
quantify projected costs, it shall offer gualitative
data, if possible, to help define the impact of the
regulation. Such qualitative data shall include, if
possible, an example or eXxamples of the tmpact of
the proposed regulation on a typical member or
members of the regulated community.

(3) Projected cost to the agency for implementation
and enforcement.

{(4) The beneficial impact the regulation is designed
to produce.

c. An explanation of need for the proposed
regulation and potential consequences that may
result in the absence of the regulation.

d. An estimate of the impact of the proposed
regulation upon small husinesses as defined in §
9-199 of the Code of Virginia or organizations in
Virginia.

e. A description of provisions of the proposed
regulation which are more restriciive than
applicable federal requirements, together with fhe
reason why the more restrictive provisions are
needed.

e f A discussion of alternative approaches that
were considered to meet the need the proposed
regulation addresses, and a statement as to whether
the agency believes that the proposed regulation is
the least burdensome alternative fo the regulated
community that fully meets the stated purpose of
the proposed regulation.

£ £ A schedule setting forth when, after the
effective date of the regulation, the agency will
evaluate ii for effectiveness and continued need.

5. The date, time and place of at least one public
hearing held in accordance with § 9-6.14:7.1 to receive
comments on the proposed regulation. &n these eases
where the ageney eleets {0 conduet an evidential
heﬂfmg Wil be held in accordance with § 061483
The public hearing(s) may be held at any time during
the public commeni period and, whenever practicable,
no less than 18 15 days prior ifo the close of the
public comment period. The public hearing(s) may be
held in such location(s) as the agency determines will
best facilitate input from interested persons. In those
cases where the agency elects fto conduct a formal
hearing, the notice shall indicate that the formal

hearing will be held in accordance with § 9-6.14:8 of
the Administrative Process Act.

I. The public comment period shall close no less than 60
days after publication of the NOPC in The Virginia
Register of Regulations .

J. The agency shall disseminate the NOPC to the public
via the following:

1. Distribution to the Registrar of Regulations for:

a. Publication in The
Regulations.

Virginia Register of

b. Publication in a newspaper of general circulation
published at the state capital and such other
newspapers as the agency may deem appropriate,

2. Distribution by mail to persons on the
established under subsection A of this section.

list(s)

K. The agency shall prepare a summary of comments
received in response to the NOPC and the agency’s
response to the comments received. The agency shall send
a draft of the summary of commenis fo all public
cominenters on the proposed reguilation at least five days
before final adoption of the regulation. The agency shall
submit the summary and agency response and, if
requested, submit the full comments to the approving
authority. The summary, the agency response, and the
comments shall become a part of the agency file and
after final action on the regulation by the director as the
approving authority, made available, upon request, to
interested persons.

L. If the director as the approving authority determines
that the process to adopt, amend or repeal any regulation
should be terminated after approval of the draft proposed
regulation, the director shall state in writing a rationale
for the withdrawal of the proposed regulation.

M. Completion of the remaining steps in the adoption
process shall be carried out in accordance with the
Administrative Process Act.

§ 4. Transition.

A. All regulatoery actions for which a NOIRA has been
published in The Virginia Register of Regulations pr;or to
Pecember 36, 1093, [ the effective date of this
June 29, 1994, ] shall be processed in accordance with the
YR 2350408 emergency amendments to VR 217-00-00
Regulatory Public Participation Guidelines.

B. This regulation [ ; when eoffeetive, | shall supersede
and repeal emergency amendments to VR 217-00-00
Regulatory Public Participation Procedures which became
effective June 30, 1993, Al regulalory actions for which a
NOIRA has not been published in The Virginia Register of
Regulations prior to Deeember 30; 1892; [ the effeetive
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date of this reguiation June 29, 1994, | shall be processed
in accordance with this regulaiion (VR 217-00-00.
Regulatory Public Participation Procedures).

VA.R. Doc, No. R94-960; Filed May 10, 1994, £:30 p.m.

DEPARTMENT OF CORRECTIONS (STATE BOARD OF)

Title of Regulation: VR 230-01-66L. Public Participation
Guidelines.

Statutory Authority: §§ 9-6.14:7.1 and 53.1-5 of the Code of
Virginia.

Eifective Date; July 1, 1994.

Summary:

These regulations outline how the Board of Corrections
plans to ensure public participation in the formation
and development of regulations as required in the
Administrative Process Act, No changes were made fo
the proposed regulations.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from Amy Miller, Agency Regulatory Coordinator,
Department of Corrections, 6900 Atmore Drive, Richmond,
VA 23225, telephone (804) 674-3262.

VR 230-01-001. Public Participation Guidelines.

PART L
GENERAL PROVISIONS.

§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Agency” means any authority, insirumentality, officers
of the Virginia Department of Corrections, and members
of the Virginia Beard of Corrections, or other unit of the
state government empowered by the basic laws to make
regulations or decide cases.

“Agency regulatory coordinator” means the individual
appointed by the director to provide technical assistance to
the operating units and to coordinate regulations.

“Basic law” or “basic laws” means provisions of the
Constitution and statutes of the Commonwealth of Virginia
authorizing an agency to make regulations or decide cases
or containing procedural requirements thereof.

“Board” means the Virginia Board of Corrections.

“Department” means the Virginia Department of
Corrections.
“Director” means the Director of the Virginia

Department of Corrections.

“Operating unit” means the offices of the director,
deputy directors, administrators or other offices within the
department that will develop or draft a regulation. Only
the board may promulgate a regulation.

“Rule” or “regulation” means any statement of general
application, having the force of law, affecting the rights or
conduct of any person, promuigated by an agency in
accordance with the authority conferred on it by
applicable basic laws. Exemptions to this requirement are
those listed in § 9-6.14:4.1 of the Code of Virginia or as
determined by the Aftorney General's office.

§ 1.2. Authority.

Chapter 1.1:1 of Title 9 of the Code of Virginia, deals
with the promulgation of rules and regulations,
Specifically, § 9-6.14:7.1 directs agencies of the
Commonwealth to develop public participation guidelines
for soliciting the input of intérested parties in the
formation and development of regulations. Section 53.1-5 of
the Code of Virginia empowers the Board of Corrections to
make, adept and promulgate rules and regulations.

§ 1.3. Purpose.

These guidelines are designed to provide consistent,
written procedures that will ensure input from interested
parties during the development, review and final stages of
the regulatory process.

§ 1.4, Administration.

A. The board has the responsibility for promulgating
regulations pertaining to public input in the regulatory
process.

B. The director is the chief executive officer of the
Department of Corrections and is responsible for
implementing the standards and geals of the board,

§ 1.5. Application of regulations.

These regulations have general application throughout
the Commonwealth,

§ 16 Effective date: October 1; 1989
¢ % § 1.6. Application of the Administrative Process Act.

The provisions of the Virginia Administrative Process
Act, which is codified as Chapter 1.1:1 of Title 9 of the
Code of Virginia, shall govern the adoption, amendment,
modification, and revision of these regulations, and the
conduct of all proceedings and appeals. All hearings on
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such regulations shail be ceonducted in accordance with §
9-6.14:7.1 of the Code of Virginia .

PART IIL
PUBLIC PARTICIPATION.

§ 2.1. Identification of interested parties.

Each operating unit within the department which is
responsible for rule making shall develop and maintain a
current list of those persons, organizations, and agencies
that have demonstrated an interest in specific program
regulations in the past through written commenis or
attendance at public hearings. ’

§ 2.2. Notification of interested parties.
A. Individual mailings.

When an operating unit of the department determines
that specific regulations need to be developed or
substantially modified, the operating unit shall so notify by
mail the individuals, organizations, and agencies identified
as interested parties in § 2.1 of these regulations. This
notice shall invite those interested in providing input to
notify the agency of their interest. The notice shall include
the title of the regulation to be developed or modified; the
operating unit contact persen, malling address, telephone
number; and the date by which a notice of a desire to
comment must be received. In addition, known parties
having interest and expertise will be advised through a
special mailing of the agency’s desire to develop a
regulation and will be invited to assist the operating unit
in developing the regulation or in providing input.

B. Notice of intent Infended Regulatory Action .

1. When an operating unit of the department
determines that specific regulations that are covered
by the Administrative Process Act need o be
developed or substantially modified, the operating unit
shall publish provide a netice of intent in The Virpinin
Register of Regulations Nofice of Intended Regulatory
Action fto the Registrar of Regulations .

2. This notice will invite those interested in providing
input to notify the operating unit of their interest. The
notice will include the title of the regulation to bhe
developed or modified; the subject malter and infent
of the planned regulation; whether or not the agency
plans to hold a public hearing on the regulation after
it is published; the operating unit contact person,
mailing address, telephone number; and the date by
which a notice of a desire to comment must be
received. All notices shall be coordinated through the
agency regulatory coordinator who will forward them
for publication.

3. At least 30 days shall be provided for public
comment after publication of the Notice of Intended
Regulatory Action. The agency shall not file proposed

regulations with the Registrar until the public
comment period on the Notice of Intended Regulatory
Action has closed.

4. Any person may petition the agency fo requesi the
agency to develop a new regulation or amend an
existing regulation. The agency shall receive, consider,
and respond to the petition in writing within 180 days.

5. If the agency states in the Notice of Infended
Regulatory Action that it does not plan to hold a
hearing on the proposed regulation, then no public
hearing Is required unless, prior to completion of the
comment period specified in the Notice of Intended
Regulatory Action, the Governor directs that the
agency hold a public hearing, or the agency receives
requests for a public hearing from af least 25 people.

§ 2.3. Solicitation of input from
advisory panels; other commenis .

A Advisery papels:

A. Whenever an operating unit proposes to develop or
substantially modify a regulation, it may create an
advisory panel fo assist in this development or
modification. Advisory panels shall be established on an ad
hoc basis.

interested parties ;

1. Members of advisory panels shall consist of a
balanced representation of individuals and
representatives of organization and agencies identified
in § 2.1 of these regulations as interested and who
have expressed a desire to comment on new or
modified regulations in the developmental process.
Each panel shall consist of no less than three
members.

2. Individual panels shall establishk their own operating
procedure, but in no case will a panel meet less than
twice, All comments on proposed regulations shall be
documented by the operating unit and a response
developed for each comment.

B Other comments:

B. All persons, organizations, and agencies that respond
to the individual mailings and the notice of intent shall be
provided an opportunity to examine regulations in their
developmental stage and to provide written comments on
these regulations to the operating unit. The operating unit
shall document the receipt of these comments and respond
to each commentor. The operating unit shall consider all
input received as a resull of responses to notifications
mailed to interested parties as listed in § 2.2 of these
regulations in formulating and drafting proposed
regulations.

§ 2.4. Administrative Process Act procedures.

After regulations have been developed according to
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these guidelines, they shall be submitted ifor public
comment under § 9-6.14:7.1 of the Code of Virginia.

VAEK. Doc. No. R94-957; Filed May 6, 1994, 3:34 p.m.

k & & B % ¥ ¥ k¥

Title of Repulation; VR 230-30-005. Guide for Minimum
Standards in Planning, Design and Consiruction of JFail
Facilities (REPEALED).

Statutory Authoritv: §§ 53.1-5, 53.1-68, and 53.1-80 through
53.1-82.3 of the Code of Virginia.

Effective Date; July I, 1594.

Summary:

The Beoard of Corrections has repealed “Guide for
Minimum Standards in Planning, Design and
Construction of Jail Facilities.” The provisions of these
regulations are included instead in VR 230-30-005:1
Standards for Planning, Design, Construction and
Reimbursement of Local Correctional Facilities, and
fulfill the Board of Corrections’ obligation (o esiablish
minimum standards for the consfruction, equipment,
administration and operation of Jfocal correctional
facilities, along with regulations establishing criteria to
assess need, establish priorities, and evaluate reguests
for reimbursement of construction costs to ensure fair
and equifable distribution of state funds provided.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contactt Amy Miller, Regulatory Coordinator,
Department of Corrections, 6900 Atmore Drive, Richmond,
VA 23225, telephone (804) 674-3262.

VAR. Doc. No. R94-990; Filed May 11, 1994, 11:16 a.m.

& & ok & ok ok ¥ ¥

EDITOR’S NOTICE: The final regulation eniitled, “VR
230-30-005:1, Standards for Planning, Design, Construction
and Reimbursement of Local Correctional Facilities” filed
by the Departmeni of Corrections is not being published
due to the length. However, in accordance with § 9-6.14:22
of the Code of Virginia a summary i$ being published in
lieu of the full text. The full text of the regulation is
available for public inspection at the Office of the
Registrar of Regulations, Virginia Code Commission, 910
Capitol Square, Room 262, Richmond, VA 23219, and at
the Department of Corrections, 6300 Atmore Drive,
Richmond, VA 23225. Copies of the regulations may be
obtained from Amy Miller, Regulatory Coordinator,
Department of Corrections, 6900 Atmore Drive, Richmond,
VA 23225, telephone (804) 674-3262.

Title of Regulation: VR 230-30-085:1. Standards fer
Planning, Design, Constrection and Reimbursement of
Local Cerrectional Facilities.

Statutory Authority: §§ 53.1-5, 53.1-68, and 53.1-80 through
33.1-82.3 of the Code of Virginia.

Effective Date: July 1, 1994.

Summary:

The Board of Corrections has adopted the regulations,
“Standards for Planning, Design, Construction and
Reimbursement of Local Correctional Facilities” in
order to replace the emergency regulations which
became effective July 1, 1993.

The provisions of the regulations fulfill the Board of
Corrections’ obligation to establish minimum standards
for the construction, equipment, adminisiration and
operation of local correctional facilities, along with
regulations establishing criteria to assess need,
establish priorities, and evaluate requests for
reimbursement of construction costs to ensure fair and
equitable distribution of state funds provided.

These regulations supersede VR 230-30-008,
“Regulations for Siate Reimbursement of Local
Correctional Facility Construction Costs” and VR

230-30-005, “Guide for Minimum Sfandards in Design
and Construction of Jail Facilities,”

The changes since the proposed version Include
deleting any Implications that the regulations pertain
to local alternative sanction programs, deleting
requirements that facilities maintain space for
juveniles, clarifying the reimbursement process, and

clarifying the definition of ‘reviewing authority.” Other
substantive c¢hanges include clarifying and
sirengthening certain construction requirements dealing
with mechanical, plumbing, and elecirical fixtures.
Finally, many technical changes were made to lend to
the clarity and organization of the document.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be obtained from the promulgating
agency or viewed at the Office of the Registrar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Amy Miller, Regulatory Coordinator, Depariment of
Corrections, 6900 Atmore Drive, Richmond, VA 23225,
telephone (804) 674-3262, There may be a charge for
copies.

VAR. Doc. No. R94-988; Filed May 11, 19%4, 11:15 am.
% % % %k % ¥ X% %
Tifle of Regulation: VR 230-30-008. Regulations for State

Reimbursement of Local Correctional Facility
Construction Costs (REPEALED).

Statutory Authority: §§ 53.1-5, 53.1-68, and 53.1-80 through
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53.1-82.1 of the Code of Virginia.
Effective Date; July 1, 1994.
Summary:

The Board of Corrections has repealed “Regulations
for State Reimbursement of Local Correctional Facility
Construction Costs,” The provisions of these regulations
will be included instead in "VR 230-30-005:1 Standards
for Planning, Design, Construction and Reimbursement
of Local Correctional Facilities” being finalized in this
issue of The Virginia Register. The provisions of VR
230-30-005:1 fulfill the Board of Corrections’ obligation
fo establish minimum standards for the consiruction,
equipment, administration and operation of local
correctional facilities, along with regulations
establishing criteria to assess need, establish priorities,
and evaluate requests for reimbursement of
construction costs to ensure fair and equitable
distribution of state funds provided.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Amy Miller, Regulatory Coordinator,
Department of Corrections, 6900 Atmore Drive, Richmond,
VA 23225, telephone (804) 672-3262.

VA.R. Doc. No. R94-98%; Filed May 11, 1934, 11:15 a.m.

DEPARTMENT OF LABOR AND INDUSTRY

Title of Regulation: VR 425-01-100. Public Participation
Guidelines.

Statutory Authority: §§ 9-1.14:7.1 and 40.1-6 of the Code of
Virginia.

Effective Date: June 30, 1994

Summary:

The Administrative Process Act (APA) requires each
agency to develop, adopt and use Public Participation
Guidelines for soliciiing comments from Interested
parties when developing, revising, or repealing
regulations. Legislation enacted by the 1893 General
Assembly amended the APA by adding additional
provisions to be Included in agency Public
Farticipation Guidelines.

Puplic Participation Guidelines were adopted by the
Department of Labor and Industry’s Commissioner on
September 19, 1984. Emergency Puyblic Participation
Guidelines which included the new requiremenis were
adopted by the commissioner June 24, 1993, and were
effective June 30, 1993, through June 29, 1994.

The Public Parficipation Guidelines of the Department
of Labor and Industry set out procedures lo be
followed by the department which ensure that the
public and all parties interested in regulations adopted
by the commissioner have a full and fair opportunity
to participate at every stage in the development or
revision of the regulations. The regulation has been
developed to ensure compliance with the
Adminjstrative Process Act and any executive
directives concerning regulations.

The regulation sefs forth processes o identify
interested groups, fto invelve the public in the
formulation of regulafions, fo solicit and use public
comments and suggestions, and to draft and adopt
regulations. If also defines the role of advisory groups
and the use of open meetings.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be obtained from the promulgating
agency or viewed at the Office of the Registrar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Bonnie H. Robinson, Department of Labor and

Industry, 13 South 13th Street, Richmond, VA 23219,
telephone (804) 371-2631. There may be a charge for
copies.

VR 425-01-100. Public Participation Guidelines.

PART I
DEFINITIONS.

§ 1.1. Definitions.

The following words and ferms, when used In these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Ad hoc advisory group” means a task force fo develop
a new regulation, or review current regulations, or revise
current regulations, or advise the commissioner on
particular issues under consideration for regulation.

“Administrative Process Act” means Chapter LI:1 (§
9-6.14:1 et seq.}) of Title 9 of the Code of Virginia.

“Commissioner” means the Commissioner of Labor and
fndustry or his designee,

“Department” means the Virginia Department of Labor
and Industry.

“Locality particularly affecied” means any locality which
bears any Identified disproportionate material impact
which would not be experienced by other localities.

“Open meeling” means an informal meeting to provide
an opportunily for the commissioner or his designee fo
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hear information, receive views and comments, and fo
answer questions presenied by the public on a particular
issue or regulation under consideralion by the deparfment.
It is a meeting fo facilitate the informal exchange of
information and may be held prior lo or during the
regulation promulgation process.

“Public hearing” means an Iinformational proceeding
conducted pursuant to § 8-6.14:7.1 of the Code of Virginia.

“Regulation” means any statement of general application,
having the force of law, affecting the rights or conduct of
any person, promulgated by the commissioner in
accordance with the authorify conferred upon him by
applicable basic law.

“Secrefary” means the Secretary of Commerce and
Trade or his designee.

PART IL
GENERAL INFORMATION.

§ 2.1 Applicability.

These guidelines shall apply to all regulations subject fo
the Adminisirative Process Act which are administered by
the Commissioner of Labor and Industry, hereafter
referred to as commissioner. They shall not apply fo
regulations adopted on an emergency basis. This regulation
does not apply to regulations exempled from the provisions
of tire Administrative Process Act (§ 9-6.14:4.1 A and B) or
excluded from the operation of Article 2 of the
Administrative Process Act (§ 9-6.14:4.1 C).

§ 2.2. Purpose.

The purpose of these guidelines Is to ensure that the
public and all parties inferested in the regulations have a
full and fair opportunity to participalte at every sfage in
the development or revision of the regulations.

The failure of any person o receive any notice or
copies of any documenis provided under fhese guidelines
shall not affect the validity of any regulafion otherwise
adopied in accordance with this regulation.

At the discretion of the commissioner, the procedures in
Part III may be supplemented to provide additional public
participation in the regulation adopfion process or as
necessary to meet federal requirements.

§ 2.3. Identification of interested persons and groups.

The major groups interested in the regulatory process of
the cominissioner are:

1. Business and labor associations and organizations
such as the Virginia Manufacturers Association and the
Virginia State AFL-CIO;

2. Persons, groups,

businesses, Industries, and

employees affected by the specific regulation who
have previously expressed an interest by writing or
participating in public hearings; and

3. Persons or groups who have asked to be placed on
a mailing list.

§ 2.4. Public invelvement with formulation of regulations.

A. The commissioner shall accept petitions fo develop a
new regulation or amend an existing regulation from any
member of the public. The commissioner shall consider
the petition and provide a response within 180 days.

B. The pefition, at a minimum, shall confain the
following information:

1. Name, mailing address and telephone number of
petitioner;

2. Petitioner’s interest in the proposed action;

3. Recommended regulation or addition, deletion or
amendment fo a specific regulation;

4. Statement of need and fustification for the proposed
action;

5. Statement of impact on the petitioner and other
affected persons; and

6. Supporting documents, as applicable.

PART IIL
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1. Advisory groups and consuliation,

A. The commissioner may form a standing or ad hoc
advisory group to make recommendations on a proposed
regulation. When an ad hoc advisory group is formed, it
shall include representatives Irom the interested persons
or groups identified in § 2.3. The membership of any ad
hoc advisory group shall be selecied by the commissioner.

B. Ad hoc advisory groups or consulfation with groups or
individuals will be used when the regulation proposed is
unique to Virginia or more stringent than existing federal
regulations.

C. Ad hoc advisory groups or consultation with groups or
individuals may be used when:

1. The proposed regulation is of wide general impact;

2. The proposed regulation is of wide general interest
to the public;

3. The subject of the regulation has not been
regulated previpusly by the department;
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4. The department defermines this is the most
effective method to develop the regulation; or

5. The department determines addifional technical
expertise and knowledge would be beneficial in
developing the regulation.

§ 3.2. Open meetings.

The commissioner may schedule an open meeting or
meetings to provide information and to receive views and
comments and answer questions from the public. The
meeting(s) will normally be held at locations throughout
the Commonwealth, but if the proposed regulation will
apply only to a particular area of the state, it will be held
in the affected area. These meetings may be held prior to
the beginning of the formal regulatory process or during
the Notice of Intended Regulafory Action period or during
the 60-day comment period on proposed regulations and
will ‘be in addition to any public hearing,

§ 3.3. Notice of Intended Regulalory Action (NOIRA}).

A, The department will identify persons or groups, as
referred to in § 2.3, interested in the development of the
regulation and assembie the appropriate mailing list

B. The department shall issue a NOIRA whenever it
intends lo consider the development, amendment or repeal
of any regulation. The NOIRA will include:

1. Subject of the proposed regulation.
2. Identification of the persons or groups affected.

3. Summary of the purpose of the proposed regulation
and the issues involved.

4. Listing of applicable laws or regulations, and
locations where these documents can be reviewed or
obtained.

5 Explanation of federal requirements for adoption
and specific obligations of the commissioner, Iif
applicable.

6. Request for comments from interested parties and
deadline for receipt of the written comments.

7. Notification of time and place of open meeting(s),
if the commissioner intends to hold open meetings.

8. Name, address and ielephone number of staff
person to be contacted for further information.

3. Statement that the comumissioner intends to hold a
public bhearing on the proposed regulation after it Is
published.

C. If appropriate, the commtssioner will appoint an
advisory group as outlined in § 3.1.

D. The NOIRA will be disseminated to the public via:

1. Distribution by mail, facsimile or other appropriate
delivery method to persons on the appropriate mailing
list.

2. Publication in The Virginia Register of Regulations.
3. Publicafion in a newspaper of statewide circulation.

4. Publication in newspaper(s) in localities particularly
affected by the regulation. The localities particularly
affected have been Ideniified by the deparfment.

§ 3.4. Proposed regulations.

A, After considerafion of public comment, the
department may prepare a proposed draff regulation and
any necessary documentation required for review. If an ad
hoc advisory group has been esiablished, the draft
regulation shall be developed In consuliation with such
group.

B. The commissioner will present the proposed draift to
the secretary’s office for review and concurrence prior to
the beginning of the 60-day public comment period.

C. The department will submit the proposed regulation
to a 60-day public hearing/comment period by forwarding
the following documents to the Registrar of Regulations by
the established submission date for the desired date of
publication in The Virginia Register and the beginning of
the 60-day comment period:

1" Notice of public hearing/comment period, which
wiil contain the following:

a. The date, time and place of the public hearing.
(Public hearing is defined in this regulation.)}

b. The legal authority of the commissioner fo act.

¢. The name, address and felephone number of an
individual to contact for further information and
where to submit written comments.

2. Full text of the regulation.
3. Summary of the regulation.

4. Statement of the basis of the regulation, defined as
the statutory authority for promulgating the regulation,
including an identification of the section number and
a brief statement relating the content of the statutory
authority to the specific regulation proposed.

5. Statement of the purpose of the regulation, defined
as the rationale or justification for the provisions of a
new regulation or changes fo an existing regulation,
from the standpoint of the public’s health, safety or
welfare.
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6. Statement of the substance of the regulation,
defined as the identification and explanation of the
key provisions of the regulation.

7. Statement of the issues of the regulations, defined
as the primary advantages and disadvantages for the
public, and as applicable for the department or the
state, of implementing the new or amended regulatory
provisions,

8. Statement of the estimated impact, defined as the
projected number of persons affected, the projected
costs, expressed as a dollar figure or range, for the
implementation and compliance with the new
regulation or amendments, and the identity of any

localities particularly affected by the regulation. The

estimated impact shall represent the comimissioner’s
best estimate for the purposes of public review and
comment, byl the accuracy of the estimate shall in no
way affect the validity of ihe regulation.

8. A copy of the written assurance from the Office of
the Attorney (General which states that the
commissioner has the statufory authorily to issue the
proposed regulation.

10. An explanation of how clarify and simplicity were
assured in drafting the regulations.

11. A statement describing the alternative approaches
that were considered to meet the need the proposed
regulations address, and assurance that the proposed
regulatious are the least burdensome available
alternative.

12, A schedule setting forth when, after the effective
date of the regulation, the commissioner will evaluate
it for effectiveness and continued need.

D. Concurrently with ithe preceding step, (the
commissioner will submit required documentation to the
Governor’s office, the Deparfment of Planning and Budgef,
and the Office of the Secretary of Commerce and Trade,

E. Upon receipt of the proposed regulalion and
appropriate documentation, the Regisirar of Regulations
will publish the summary of the regulation and the public
hearing notice in The Virginia Register and in a Richmond
area newspaper of general circulation. If applicable, the
department wiil request that the Registrar publish the
nofice in newspapers in other areas of the state. The
department will mail a copy of the notice fo persons and
groups on the appropriate mailing list.

F. During the public comment pericd, the regulation will
be available for review concurrently by the following:

1. The public,

2. The Governor,

3. The General Assembly,
4, The Secretary of Commerce and Trade, and
5. The Aftorney General

§ 3.5. Completion of the adoption process.

A. The department shall prepare a summary of the oral
and written comments received during the 60-day public
comment period and the department’s response fo the
comments, A draft of the department’s summary shall be
sent to all parties who commented on the proposed
regulation. The summary shall be sent at least five days
before final adoption of the regulation.

B. At the end of the 60-day public comment period, the
department shall prepare the final proposed regulation.

C. The department shall submit the final regulation to
the Registrar of Regulaftions for publication in The Virginia
Register at least 30 days prior to the effeciive date of the
regulation.

D. The following documenis shall be sent to the
Registrar’s Office. Concurrenily, these documents shall be
sent to the Governor’s Office, the Department of Planning
and Budget, and the Office of the Secretary of Commerce
and Trade.

1. A copy of the final regulation.

2, A current summary and statement as to the basis,
purpose, substance, 1Iissues, and impact of the
regulation.

3. The summary of the oral and wriften comments
received during the 60-day public comment period and
the department’s response to the comments.

VAR, Doc, No, R94-965; Filed May 11, 1994, 10:49 am.

Department Of Laber And Industry; Safety And Health
Codes Beard; Apprenticeship Couneil

Title of Regulation. VR 425-01-68. Public Participation
Guidelines (REPEALED).
41.1-6,

Statutory Authority: §§ 9-6.14.7.1, 40.1-22 and

40.1-117 of the Code of Virginia.

Effective Date: June 30, 1994,

Summary:

Public participation guidelines were adopied by the
Department of Labor and Industry, the Safety and
Health Codes Board, and the Apprenticeship Council
on September 19, 1984, Legisiative action by the 1993
General Assembly amended the Administrative Process
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Act by adding requirements for public participation in
the regulatory process.

Emergency Public Participation Guidelines which
included the additional provisions required by
legisiation enacted by the 1993 General Assembly were
adopied by the department, board and council prior to
July 1993 and are in effect until June 29, 1994, New
guidelines for the department, the Safety and Health
Codes Board and the Apprenticeship Council have
been developed. Therefore, this regulation is no longer
necessary and has been repealed.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Bonnie H. Robinson, Administrative Staff
Specialist, Departmeni of Labor and Industry, 13 South
13th Street, Richmond, VA 23219, telephone (804) 371-2631.

VAR. Doc. No. R94-97} Filed May 11, 1994, 10:49 a.m.

Virginia Apprenticeship Council

Title of Regulation: VR 425-01-162. Public Participation
Guidelines.

Statutory Authority: §§ 9-6.14:7.1 and 40.1-117 of the Code
of Virginia.

Effeciive Date: June 30, 1994.
Summary:

The Administrative Process Act (APA) requires each
agency to develop, adopt and use Public Participation
Guidelines for soliciting commenis from interested
parties when developing, revising, or repealing
regulations. Legislation enacted by the 1993 General
Assembly amended the APA by adding additional
provisions to be included in agency Public
Participation Guidelines.

Public Participation Guidelines were adopted by the
Apprenficeship Council on September 19, 1984
Emergency Puyblic Participation Guidelines which
included the new requirements were adopted by the
council June 28, 1993, and were effective June 30,
1993, through June 29, 1994,

The Public Parficipation Guidelines of the Virginia
Apprenticeship Council (councii) set out procedures to
be followed by the council and the Department of
Labor and Industry which ensure that the public and
all parties inferested in regulations adopted by the
council have a full and fair opportunity to participate
al every stage.

The regulation sets forih processes (o identify
interested groups, fto involve the public in the

formulation of regulations, to solicit and use public
comments and suggestions, and to draft and adopt
regulations. It also defines the role of advisory groups
and the use of open meetings.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from Bonnie H. Robinson, Administrative Staff Specialist,
Department of Labor and Industry, 13 South 13th Street,
Richmond, VA, 23213, telephone (804) 371-2631. There may
be a charge for copies.

VR 425-01-102. Public Participation Guidelines,

PART L
DEFINITIONS.

§ 1.1. Definitions.

The follewing words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise;

“Ad hoc advisory group” means a task force fo deveiop
a new regulation, or review current regulafions, or revise
current regulations, or advise the council on particular
issues under consideration for regulation.

“Administrative Process Act” means Chapter 1111 (§
9-6.14:1 et seq.) of Title 9 of the Code of Virginia.

“Commissioner” means the Commissioner of Labor and
Indusiry or his designee.

“Council” means the Virginia Apprenticeship Council.

“Department’” means the Virginia Department of Labor
and Industry.

“Open meeting” means an informal meeting to provide
an opportunity for the council or their designee(s) to hear
information, receive views and comments, and to answer
questions presented by the public on a particilar issue or
reguilation under consideration by the council. It is a
meeting to facilitate the informal exchange of information
and may be held prior to or during the regulation
promulgation process.

“Public hearing” means an informational proceeding
conducted pursuant to § 9-6.14:7.1 of the Code of Virginia.

“Regulafion” means any statement of general application,
having the force of law, affecting the rights or conduct of
any person, promuigated by the council with the authority
conferred upon it by applicable basic law.

“Secretary” means the Secretary of Commerce and
Trade or his designee.
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PART IL
GENERAL INFORMATION.

§ 2.1. Applicability.

These guidelines shall apply fo all regulations subject fo
the Adminisirative Process Act which are adopted by the
Apprenticeship Council and administered by the
Commissioner of Labor and Industry. They shall not apply
to regulstions adopied on an emergency basis. This
regulation shall not apply fo reguiations exempied from
the provisions of the Administrative Process Act (§
9-6.14:41 A and B) or excluded from the operation of
Arficle 2 of the Administrative Process Act (§ 8-6.14:4.1 C).

$ 2.2. Purpose.

The purpose of these guidelines Is to ensure that fhe
public and all parties interesied in the regulations have a
full and fair opportunity fo participate at every stage.

The railure of any person io receive any notice or
copies of any documents provided under these guidelines
shall not affect the validily of any regulation otherwise
adopted in accordance wilh this regulation.

At the discretion of the council, the procedures in Part
III may be supplemented fo provide additional pubiic
participation in the regulation adopfion process or as
necessary to meet federal requirements.

§ 2.3. Identification of interested groups.

The major groups inleresied in the regulatory process of
the council are:

I. Business and Ilabor associations and organizations
such as the Virginia Manufacturers Association and the
Virginia State AFL-CIO;

2, Persens, groups, busingsses, Iadusfries, and
employees affected by the specific regulation who
have previously expressed an inferest by writing or
participating in public hearings; and

3. Persons or groups who have asked to be placed on
a mailing list.

§ 2.4. Public involvement with formulation of regulations.

A. The council shall accept pelitions fo develop a new
regulation or amend an existing regulation from any
member of the public. The council shall consider the
petition and provide a response within 180 days.
shall contain the

B, The petition, at a minimem,

following information:

1. Name, mailing address and telephone number of
petitioner;

2, Petitioner’s interest in the proposed action;

3. Recommended reguiation or addition, deletion or
amendment to a specific regulation;

4. Statement of need and justification for the proposed
action;

5. Statement of impact on the pefitioner and other
affected persons; and

6. Supporting documents, as applicabie.

PART III
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1. Advisory groups and consultation.

A, The council may form a standing or ad hoc advisory
group fo make recommendations on a proposed regulation.

B. Ad hoc advisory groups or consultation with groups or
individuais may be used when:

1. The proposed regulation is of wide general impact;

2, The proposed regulation is of wide general inferest
to the public;

3. The subject of the regulation has not been
regulated previously by the council;

4. The council defermines this Is the most cffective
method to develop the regulation; or

5, The council determines additional technical
expertise and knowledge would be beneficial in
developing the regulation.

§ 3.2, Open meetings.

The council may schedule an open meeling or meetings
to provide information and lo receive views and comumenis
and answer questions from the public. The meefing(s) will
normally be held at lecations (throughou! ithe
Commonwealth, but if the proposed regulation will apply
only fo a particular area of the state, it will be held in
the affected area. These meetings may be held prior fo
the beginning of the formal regulafory process or during
the Notice of Infended Regulatory Action period or during
the 60-day comment peried on proposed regulations and
will be in addition to any public hearing.

§ 3.3 Notice of Intended Regulatory Action (NOIRA).

A. The department will ideniify parties as referred fo in
§ 2.3 inferested Iin the development of the regulation and
assemble the appropriate mailing lisf.

B. The council shall
considers the adoption,

issue a NOIRA whenever if-
amendment or repeal of any
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regulation [ - The NOIRA will inelude: subject fo the
Administrative Process Act (APA). The NOIRA will include
all of the information which is required by the APA,

+ Subject of the propesed regulation:
2 Identification of the persens or groups affected:

& Summary of the pirpese of the propesed regulation

+ Listing of appleable laws of regtlaHons and
tocations where these decwments ean be reviewed or

5. Explanation of federal requirements for adoption
and speeifie obligations of the eounefl, if applicable

& Reguest for comments from interested parties and
deadline for reecipt of the written comments:

+ Notification of Hme and place of open meeHngds);
if the council intends to hold open meetngs:

& MNaome address aad {elephore number of siaff
persen o be contacted for further information:

8 Statement that the council intfends to held a public
hearing eon the proposed vegulation after # is
published: ]

C. The council will appoint advisory or consulfation
groups in accordance with § 3.1, if appropriate.

D. The NOIRA will be disseminated to the public via:

L Distribution by mail to persons on appropriate
mailing list, including publications of interested groups.

2. Publication in The Virginia Register of Regulations.

3. Publication in newspaper of statewide circulation
and in specific affected areas of the siate, if
applicable.

§ 3.4 Proposed regulations.

A, After consideration of public comment, the council
may prepare a proposed draft regulation and any
necessary documentation required for review. If an ad hoc
advisory group has been established, the draff regulation
shall be developed in consultation with such group.

[ B The ecomumissioner at the direction of the counefl
will present the propesed draft to the secrefarys office for
FEView and eoRcHrrenee pﬁef to Hie beginning of the
G0-day publie comment period: |

[ €& B. ] The council will submit the proposed regulation

to a 60-day public hearing/comment period by forwarding
the [ foHewing proposed regulation and all Administrative

Process Act required | documents fo the Registrar of
Regulations by the established submission date for the
desired date of publication in The Virginia Register and
the beginning of the 60-day comment period [ : .

& The date, time apd plece of the hearing
b The legnl authority of the council fo act

¢ The name, address and felephene number of an
individual to eontaet for further information and
where o submif Weitten comments:

2 Full text of the regHintion:
F Summary of the regulaton:

+ Statement of the basis of the regulation, defined as
the statutory authority for promulgating the repplation;
ineluding an identification of the seetion number and
# brief stetement relating the content of the statufory
authority to the specific regulation propesed:

5 Sintement of the purpose of the regulation; defined
as the rationale or fustification for the provisions of a
new regtilation or chapges to an existing regiintion;
from the standpeint of the publie’s health, safely or
weHare:

&S&afemeﬂfﬁffhes&bstaﬂeeef%befegﬂaﬂeﬂ—

7 Statement of the issues of the regulations defined
as the primary advapteges and disadvantages for the
publie; and a9 applicable for the department or the
state; of implementing the new of amended regtiotery

&MMMMWM%W
affected;, and the

fepfeseﬂ%meeeaﬂe&sbesfesﬂm&tefeftheﬁafpeses
of publie review and comment but the aceuracy of
the estimate shall in no way affect the validity of the
regilation:

Q-Aeapyef%ﬂemeﬂﬂssumﬂee#emmeeﬁﬂeeef

10 An explanation of bow clarily and simpleily were
assured in drafting the regulations:

1L A statement deseribing the afterpative approaches
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that were considered to theet the niced the proposed
regulations address; and assurance that the proposed
reguiations are the fleast burdenseme avaiable
alternative:

12 A Schedile seiting forth when, after the effeetive
date of the regulation; the councH will evaluate it for
effeetivenesy and continved fced: |

{ B: C. ] Concurrenily with the preceding step, the
council will submit required documentation [ to the
and the Office of the Seeretary of Comneree and Trade:
and the proposed regulation for review by other agencies
as required by Governor’s directive. }

[ & D. ] Upon receipt of the proposed regulation and
appropriate documentation, the Regisfrar of Regulations
will publish the summary of the regulation and the public
hearing nofice in The Virginia Register and jn the
Richmond area newspaper of general circulation, If
requested, the Registrar will publish the notice in other
selected areas of the state, A copy of the notice shall also
be mailed to persons on the appropriate mailing list.

[ £ DBurine the public comment periods the regulation
will be reviewed conecurrently by the foHowing:

L Fhe publie;
2 The Governor
4 Fhe Scerctary of Commeree and Trade; and
5: Fhe Attorney General |
§ 3.5. Completion of the adoption process.

A. The council shall prepare a summary of the oral and
writfen comments received during the 60-day public
comment period and the council’s response fo the
comments. A draft of the council’s summary shall be sent
to ail parties who commented on the proposed ragtlation.
The summary shall be sent at least five days before final
adoption of the regulation.

B. Af the end of the 60-day public comment period, the
council shall prepare the final proposed regulation.

C. The final regulation shall be submitted to the council
for adoption.

D, The council shall submit the final regulation [ with
the Administrative Process Act required documeniation ] fo
the Regisfrar of Regulations for publication in The Virginia
Register at least 30 days prior to the effective dafe of the
regulation. [ Concurrently, the final regulafion and any
other required documentation will be submitfed for review
by other agencies as required by Governor’s directive. ]

[ & The following documents shaHl be seat fo the
Registrarls Office: Concurrently; these doeuments shall be
sent te the Governer’s Gffice; the Department of Planuing
and Budget and the Cffice of the Leeretary of Commeree
and Trade:

1 A copy of the final regulation:

2 A current swmmary ard stofement as to the basis
purpese; Substance; issues, amd  impaet ef the
Fegilation:
& The samunary of the ored and wrilen coninents
the council’s response to the conHments |
[ £ E. ] The remaining steps in the adoption process
shall be carried out in accordance with the provisions of

the Administrative Process Act and the Governor’s
Executive Order for review of proposed regulations.

VA.R. Doc. No, R94-967; Filed May i1, 1994, 10:50 a.m.

Safety and Health Codes Board

REGISTRAR’S NOTICE: The following regulation filed by
the Department of Labor and Industry is excluded from
Article 2 of the Administrative Process Act in accordance
with § 9-6.14:41 C 4{c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Safety and Health Codes
Board will receive, consider and respond to petitions by

any interested person at any t{ime with respect to
reconsideration or revision.
Title of Regulation: VR 425-02-81. Gemneral Industry

Standard for Hazard Cemmunication (1810.1200).

Statutory Authority: § 40.1-22(5) of the Code of Virginia.

Effective Date: July 1, 1894,

Summary:

The amendment to the existing Hazard Communication
Standard includes a number of minor changes and
technical corrections te further clarify the
requirements and thereby help ensure full compliance
and achieve protection for emplioyees. In general, the
change adds and clarifies certain exemptions from
Iabeling and other requirements; modifies and clarifies
aspects of the written hazard comimunicaiion program
and labeling requirements; clarifies and siightly
modifies the duties of distribufors, manufaciurers and
importers to provide material safely data sheet
(MSDSs) to employees; and clarifies certain provisions
regarding MSDSs.

Note on Incorporation By Reference

Virginia Register of Regulations
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Pursuant 10 § 9-6.18 of the Code of Virginia, the General Industry Standard
for Hazard Communication (1910.1200) is declared a document generally
available to the public and appropriate for incorporation by reference. For
thig reason the entire document wiil not be printed in The Virginia
Register of Regulations. Copies of the document are available for inspection
at the Department of Labor and Industry, 13 South 13th Street, Richmeond,
Virginia, and in the Office of the Registrar of Regulations, General
Assembly Builging, Capitol Square, Room 262, Richmond, Virginia.

On April 25, 1994, the Safety and Health Codes Board
adopted an identical version of federal OSHA’s amendment
to the General Industry Standard for Hazard
Communication, 29 CFR 1%10.1200, as published in the
Federal Register, Vol. 59, No. 27, pp. 6169-6184,
Wednesday, February 9, 1994. The amendments as adopted
are not set out.

When the regulations, as set forth in the General Industry
Standard for Hazard Communication, § 1910.1200, are
applied to the Commissioner of the Department of Labor
and Industry or to Virginia employers, the following
federal terms shall be considered to read as follows:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard

Assistant Secretary Commissioner of Labor and Industry
March 11, 1994 July 1, 1894

VAR. Doc. No. R94-947; Filed May 2, 1994, 10:49 a.m.

COMMONWEALTH of VIRGINIA

JOAH W. SHITH VIRGINIA CORE COMMISSICN 930 CAPITOL, FYREET
AEGIETAAR QF AEGLILATIONS RICKMONG, ¥IRGHRIA 21210
Ganeral Assembly Buliding " B0 88389

May 11, 1994

Mr. Linwood Saunders, Chaipman
virginia Szfsty and Health Codes Board
/o Mr. John J. Cristanti, Director
Office of Enforcsment Policy

The Uspartment of Labor and Iuduitry
13 South Thirteenth StIeet

Richmeond, Yirginia 22219

RE: VR 425-02-01 Amandment t& General Indujtry Standard
for Hazacd Communication, 1910.1200

Dmar My. Saomderd:

Thia will acknawledge receipt 0f tha ahove-geferenced zequlations
from the Departmeat of Labor and Iadustry.

As cequirsd by § %m5.14:4.1 C.4.(cl. of the Cods of Virginia, I
have determined that thase ragulations ara sxempt from the oparation of
Article 2 of the Adminiatrative Process Act, since they do naz differ
matsrially from those required by federal law.

a’incerely, 7

2

’ rd M "
Cprt. o sieT

Joan W. Smith
SamimErar vf Temlens o
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REGISTRAR'S NOTICE: The following regulation filed by
the Department of Labor and Indusiry is excluded from
Article 2 of the Administrative Process Act in accordance
with § 9-6.14:41 C 4(c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Safety and Health Codes
Board will receive, consider and respond to petitions by
any interested person at any time with respect to
reconsideration or revision.

Title of Regulation: VR 425-02-03. Marine Terminals
Standard for Hazard Communication (1317.28).

Statutory Authority: § 40.1-22(5) of the Code of Virginia.

Effective Date: July 1, 1994,

Summary:

The amendment to the existing Hazard
Communication Standard includes a number of minor
changes and technical corrections fto further clarify
the requirements and thereby help ensure full
compliance and achieve protection for emplovees. In
general, the change adds and clarifies certain
exemptions from labeling and ofher requirements;
modifies and clarifies aspects of the written hazard
communication program and labeling requirements;
clarifies and slightly modifies the duties of
distributors, manufacturers and Importers fo provide
material safety data sheel (MSDSs) to employees; and
clarifies certain provisions regarding MSDSs.

Wote on Incorporation By Reference

Pursuant to § 9618 of the Code of Virginia, the Marine Terminals
Standard. for HWazard Communication (1917.28) is declared a document
generally available to the public and appropriate for incorporation by
reference. For this reasen the entire document will net be printed in The
Virginia Register of Regulations. Copies of the document are available for
inspection at the Department of Labor and Indusiry, 13 Scuth 13th Street,
Richmond, Virginia, and in the Office of the Registrar of Regulations,
General Assembly Building, Capitol Square, Room 262, Richmond, Virginia.

On April 25, 1994, the Safety and Health Codes Board
adopted an identical version of federal OSHA’s amendment

to the Marine Terminals Standard for Hazard
Communication, 29 CFR 1917.28, as published in the
Federal Register, Vol. 59, No. 27, pp. 6169-6184,

Wednesday, February 9, 1994. The amendments as adopted
are not set ouf.

When the regulations, as set forth in the Marine Terminals
Standard for Hazard Communication, § 1917.28, are applied
to the Commissioner of the Department of Labor and
Industry or to Virginia employers, the following federal
terms shall be considered to read as follows:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard
Assistant Secretary Commissioner of Labor and Irdustry
March 11, 1994 July 1, 1994

VA.R. Doc. No. R94-946; Filed May 2, 1994, 10:5¢ a.m.

COMMONWEALTH of VIRGINIA

VIHGINIA CODE COMMISSION
General Assembly Building

10AM W SMITH
HEQISTRAR OF AEGULATIONS

910 CAPITOL STREET
RIGHRON, YIRGINIA 25219
B0 Tod3551

May 11. 1294

HMr. Linwood Saundsra, Chairzman
Virginia Safecy and Health Codes Board
/e Mr. John J. Crisanti, Director
Qffice of Enforcement Policy

The Department of Labor and Induatry
13 South Thirteenth Stresr

Richmopd, Yizginia 23219

RE: VR 425-02-03 Marine Terminals Standard for

Hazard Communication, 1917,28

Cesr Mr. Saundara;

This will acknowledge zeceipt of the abova-referenced ragulations
£rom the Department of Labor and Industry.

A3 required by § 9-6.14:4.1 C.d.{c). of the Cods of Virginia, T
heve detezmined that these requlaticona are sxempt from the cperation of
hzeicls 2 of the Administiative Procesx Aot, sisce they do not differ
materially frem those cequirsd by federal law.

Sincegely,

Ot bt

# Joan H. Zmith

Regqiztrar »i fequlab -

JWE: sbe
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Title of Regulation: VR 425-02-11. VOSH Administrative
Regulations Manual (REPEALED).

Statutory Authority: §§ 40.1-6 and 40.1-22 of the Code of
Virginia.

Effeciive Date: July 1, 1994.

Summary:;

The Virginia Occupational Safety and Health (VOSH)
Administrative Regulations Manual (ARM} was
developed by the department to provide a framework
of administrative rules and procedures for the
operation of the VOSH program. This document was

significantly impacted by legislative amendments to
the Code of Virginia in 1992 and 1993 which altered
the confest process by Increasing the maximum
penalty levels under the VOSH program and changed
the original court of jurisdiction from the district

court to the circuit court.

As a result of these comprehensive changes and their
implications, the department developed for the Safety
and Health Codes Board an emergency amendment fo
the ARM to incorporate the changes and eventuaily
supersede the existing ARM. The emergency
amendment was adopted by the board on June 2i,
1993, with effective dates of June 30, 1993, until June
29, 1994,

The new Administrative Regulation (VR 425-02-95) was
adopted by the board on April 25 1994, and will
supersede the emergency regulation on June 30, 1994.
Therefore, this regulation is no longer necessary.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Confact: Bonnie H. Robinson, Administrative Staff
Specialist, Department of Labor and Industry, 13 South
13th Street, Richmond, VA 23219, telephone (804) 371-2631.

VA.R. Doc. No. R84-873; Filed May 11, 1994, 1(h46 a.m,

¥ % %k x k ¥ X ¥

Title of Regulation: VR 425-02-31. Construction Indusiry
Standard for Hazard Communication (1926.59).

Statutory Authority: & 40.1-22(5) of the Code of Virginia.

Effective Date: July 1, 1994.

Summary:

The amendment fo the existing Hazard
Communication Standard includes a number of minor
changes and technical corrections fo further clarify
the requiremnents and thereby help ensure full
compliance and achieve protection for emplovees. In
general, the change adds and clarifies cerfain
exemptions from labeling and other requirements;
modifies and clarifies aspects of the wriften hazard
communication program and labeling requirements,
clarifies and slightly modifies the duties of
distributors, manufacturers and importers to provide
matertal safety data sheet (MSDSs) o employees;, and
clarifies certain provisions regarding MSDSs.

Note on Incorporation By Reference

Pursuant to § 9-6.18 of the Code of Virginia, the Construction Industry
Standard for Hazard Communication (1926.59) is declared a document
generally available to the public and appropriate for incorporation by
reference. For this reason the entire document will not be printed in The
Virginia Register of Regulations. Copies of the document are available for
inspection at the Department of Labor and Industry, 13 South 13th Street,
Richmond, Virginia, and in the Office of the Registrar of Regulations,
General Assembly Building, Capitol Square, Room 262, Richmond, Virginia.

REGISTRAR'S NOTICE: The following regulation filed by
the Department of Labor and Industry is excluded from
Article 2 of the Administrative Process Act in accordance
with § 9-6.14:14.1 C 4{c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Safely and Health Codes
Board will receive, consider and respond to petitions by
any interested person at any time with respect to
reconsideration or revision.

On April 25, 1994, the Safety and Heaith Codes Board
adopted an identical version of federal OSHA's amendment

to the Construction Industry Standard for Hazard
Communication, 2% CFR 1926.59, as published in the
Federal Register, Vol. 59, No. 27, pp. 6169-6184,

Wednesday, February 9, 1984. The amendmenis as adopted
are not set out.

When the reguiations, as set forth in the Coenstruction
Industry Standard for Hazard Communication, § 1926.59,
are applied to the Commissioner of the Department of
Labor and Industry or to Virginia employers, the following
federal terms shall be considered to read as follows:

Federal Terms VOSH Equivalent
29 CFR

Assistant Secretary
March 11, 1994

VOSH Standard
Commissioner of Labor and Industry
July 1, 1994

VAR, Doc. No. R94-044; Filed May 2, 1994, 10:5]1 a.m.
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COMMONWEALTH of VIRGINIA

QAtE . IMTH
FEGISTRAR OF AEGULATIONS

May 11,

Mr. Linwood Saunders, Chairman
virginia Safety and Health Codes fonrd
efo ¥r. John J. Crisanti, Digsccor
Office of Enforceaent Folicy

The Dspartment of Labor and Iadusery
13 South Thirtoesath Strwst

Rictmond, Vicginie 23219

RE: VR 425-02-31
for Hazard Commmunication,

Dear Mr. Saunders:

VIRGINIA CODE COMMISSION
Generat Assembly Building

0 CARFOL STAEET
ACHUGHY, ¥IRGING 13218
1831 73E3581

1994

Amandment to Conatruction Industry Stsendard

whis will acknowladgs zeceipt of the abovesrefersncod reguiations

from tha Department of Labox and Industry.

As zequired by 5 9-6.14:4.1 C.4.(c). of the Code of ¥irginia, I
hevs detarminaed that theme regulations aze sxempt fzom Tha opsracion =f
article 2 of the Administrative Praocegs Act, aince they 4o not differ

matesially frem thoss rfequired by federal law.

Sincerely,

- Joan “.

Fagyrgezap 2§ Fagelar-

JHS: ibe

v

COMMONWEALTH of VIRGINIA

AN W SMITH VIRGINIA CODE COMMISSION D CARITOL STAEET
REGISTRAR OF REGULATHINS . RHCHMONEL VIAGINIR 23719
General Agsembly Building {3y 7863501

tay 11, 1994

#Hr. Linwogd Saunders, Chairman
Virginia Safacy and Health Codes Boacd
cfo Mr. Jebn J. Crisanti, Director
offics of EIntorcement Policy

The Departmant of Labor and Induatzy
13 South Thirtesnth Skccet

Richmand, Virginia 23219

RE: VR 425-02-31 Construction Tndustry Standard for

Occupational Exposure to Cadmium, 1326,1127
Dear Mr. Saunders:

this will acknowliedge receipt af the above-rmfersnced regulations
from the Departmenc of Labor and Induscrcy.

Ay tequired by § 9-6.14:4.1 C.4.{c}. of the Code of Vicginia, I
hawve detsrmined that these regulaticns are exempt from the operation of

Articles 2 sf the Adminiscracive Procesa Act, since they do aoT diffex
materially from thoie fequired by federal law.

. incerely,

o7 Joan W. Gmith
Feoigtrar >f Faamlais -

TWS: 1be

Vol. 10, Issue 18

Monday, May 18,

1994
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REGISTRAR'S NOTICE: The following regulation filed by
the Department of Labor and Indusiry is excluded from
Article 2 of the Administrative Process Act in accordance
with § 9-6.14:4.1 C 4(c) of the Code of Virginia, Which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Safety and Heaith Codes
Board will receive, consider and respond to petitions by
any interested person at any (fime with respect to
reconsideration or revision.

Title of Regulation: VR 425-62-91. Construction Industiry
Standard for Occupational Exposure te Cadmiom 92664
(1926.1127) .

Statutory Anthority: § 40.1-22(5) of the Code of Virginia.

Effective Date: July 1, 1994.

Summary:

The Safety and Health Codes Board adopied federal
OSHA’s redesignation of the Consiruction Standard for
Oceupational Exposure to Cadmium info a different
subpart. The redesignation merges this constriction
standard with the newly created Subpart Z, Toxic
and Hazardous Substances, which contains specific
toxic substances standards for construction. The
redesignation of the standard as published on
September 14, 1992 (57 Fed. Reg. 42102), changes the
construction number to 28 CFR 1826.1127 from 29
CFR 1926.63.

Nete on Incorporation By Reference

Pursuant to § 9-6.18 of the Code of Virginia, the Coastruction Industry
Standard for QOccupational Exposure to Cadmium (1926.1127) is declared a
document generally available {fo the public and apprepriate for
incorporation by reference. For this reasen the enfire document will not be
printed in The Virginia Register of Regulations. Copies of the document are
available for inspection at the Department of Laber and Endustry, 13 South
13th Street, Richmond, Virginia, and in the Office of the Registrar of
Regulations, General Assembly Building, Capitol Square, Room 262,
Richmond, Virginia.

On April 25, 1994, the Safety and Health Codes Board
adopted an identical version of the corrections to federal
OSHA's final rule entitled, “Construction Indusiry Standard
for Cadmium,” 29 CFR 1926.1127, as published in the
Federal Register, Vol. 59, No. 1, p. 215, Monday, January
3, 1994. The amendments as adopted are set out below.

When the regulations, as set forth in the Construction
Industry Standard for Occupational Exposure to Cadmium,
§ 1926.63, are applied to the Commissioner of the
Department of Labor and Industry or to Virginia
employers, the following federal terms shall be considered
to read as follows:

Federal Terms VOSH Equivalent

Commissioner of Labor and Industry
1926.63

1926.1127

Assistant Secretary
20 CFR 1926.63
29 CFR 1926.1127

. PART 1926 - (Amended)

Subpart Z - Toxic and Hazardous Substances

1. The authority cifation for subpart Z of 29 CFR part
1926 continues to read as follows:

Authority: Sections 6 and 8. Occupational Safety and
Health Act, 29 US.C. 655, 657, Secretary of Labor’s
Orders Nos. 12-71 (36 FR 8754), 8-76 (41 FR 25059),
9-83 (48 FR 35736) or 1-90 (55 FR 9033) as applicable
and 29 CFR part 1911

Section 18926,1102 not issued under 29 U.S.C. 655 or 29
CFR part 1811, also issued under 5 U.S.C. 653.

Section 1926.1103 through 1926.1118 also issued under
29 US.C. 653.

Section 1926.1128 also issued under 29 U.S.C. 653.

Section 19261145 and 1926.1147 also issued under 29
U.S.C. 653,

Section 1926.1148 also issued under 29 U.S.C. 653.

2. In part 1926, § 1926.83, Cadmium , is redesignated
as § 1926.1127.

26 H Dy

te “28 CHER 191020" is chanpged to read “§ 1026:33 of
this part™ and in § H261127 ), the referenee te
“20 €FR 19162040 is changed to repd “§ 102633¢h)
of this part?

*NOTE: A strike through appears in the above federal
language because the board, at the request of VOSH, did
not adopt the federal standard, Access to Emplovee
Exposure and Medical Records, Construction Industry,
1926.33. Virginia has retained iis unique general industry
standard, 1910.20, and its applicability to construction. This
Virginia standard, in reality, is what was the more
comprehensive original 1980 federal OSHA standard for 29
CFR 1910.20

VAR. Doc. No. R94-845; Filed May 2, 1994, 10:5] a.m,

Virginia Register of Regulations

4676



Final Regulations

* ok ok ok ok ¥ Kk *k

Title of Regulation: VR 425-02-95, Administrative
Regulation for the Virginia Occupational Safety and
Health Program.

Statutory Authority; § 40.1-22(5) of the Code of Virginia.

Effective Date: July 1, 1994.

Summary;

This final regulation (s the first complete revision of
the Adnunistrative Regulation Manual adopted in
1986. It contains substantive changes primarily by
defining additional terms, and in the clarification of
the following issues: the 48fiour accident reporting
requirements of employvers, the agency’s response to
requests for information by subpoena, and the VOSH
program’s response to federal judicial action, such as
vacation of § 1910.1000 permissible exposure limits
(PEL).

This regulation s simplified by omitling requirements
already stipulated in Title 40.1 of the Code of Virginia
in those cases Where no further regulatory longuage
is necessary to carry oul that mandate.

. Summary of Public Comment and Agencv Response: No
Jublic comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from Bonnie H, Robinson, Administrative Staff Specialist,
Department of Labor and Industry, 13 South 13th Street,
Richmond, VA 23219, telephone (804) 371-2631. There may
be a charge for copies.

VR 425-02-35. Administrative Regulation for the Virginia
Occupational Safety and Health Program.

PART 1.
DEFINITIONS.

§ L1 Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates ofherwise:

“Abatement period” means the period of time permitted
for correction of a violation.

“Bureau of Labor Statistics” means the Bureau of Labor
Statistics of the United Stales Department of Labor.

“Crtation” means the notice to an emplover that the
commissioner has found a condition or conditions that
violate Title 40.1 of the Code of Virginia or the standards,
 rules or regulations established by the commissioner or
- the board.

“Board” means the Safety and Health Codes Board.

“Commissioner” means the Commissioner of Labor and
Industry. Except where fhe context clearly indicates the
contrary, any reference to the commissioner shall inciude
his authorized representatives.

“Comumissioner of Labor and Industry” means only the
Commiissioner of Labor and Industry.

“Department” means the Virginia Depariment of Labor
and Industry.

“De minimis violation” means a violation which has no
direct or immediate relationship lo safety and health.

“Employee” means an emplovee of an emplover who is
emploved in a business of his employer.

“Employee representative” means a person specified by
emplovees to serve as their representative.

“Emplover” means any person or entity engaged in
business who has employees but does not include the
United States.

“Establishment’’ means, for
recordkeeping requirements, a single physical location
where business s conducted or where services or
industrial operations are performed, eg. factory, mill
store, hotel, restaurant, movie thealer, farm, ranch, bank,
sales office, warehouse, or central administrative office.
Where distinctly separate activities are performed af a
single phvsical  location, such as contract activities
operated from the same physical location as a
lumbervard; each activity is a separate establishment. In
the public sector, an establishment is either (i) a single
physical location where a specific governmental function
is performed, or (i) that location which is the lowest level
where atiendance or payvroll records are hept for a group
of employees who are in the same specific organizational
unit, even though the activities are carried on at more
than a single physical location.

the purpose of

“Fajlure to abate” means that the employver has failed
to correct a cited viclation within the period permitted
Jor its correction.

“FOIA” means the [ Yirgmra | Freedom of Information
Act.

“Imminent danger condition” means any condition or
practice in any place of employment such that a danger
exists which could reasonably be expected to cause death
or serious physical harm immediately or before the
imminence of such danger can be eliminated through
standard enforcement procedures provided by Title 40.1.
of the Code of Virginia.

“OSHA" means the Occupational Safety and Health
Administration of the United States Department of Labor.
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“Other violation” means a violation which s not, by
itself, a serious violation wilthin the meaning of the law
but which has a direct or immediate relationship to
occupational safety or health.

“Person’ means one or more individuals, partnerships,
associations, corporations, business (trusts, legal
representatives, or any organized group of persons.

“Public emplover” means the Commonweaith, including
its agencies, or any political subdivision or public body.

“Public employee” means any employee of a public
employer. Volunteer members of volunteer fire
departments, pursuant to § 27-42 of the Code of Virginia,
members of volunteer rescue squads who serve without
pay, and other volunteers pursuant to the Virginia State
Government Volunteers Act are not public employees.
Prisoners confined in Jails controlled By any political
subdivision of the Commonwealth and prisoners in
institutions controlled by the Department of Corrections
are not public employvees unless employed by a public
employer in a work-release program pursuant to § 53.160
or § 53.1-131 of the Code of Virginia.

“Recordable occupational imjury and iilness” means (i} a
fatality, regardiess of the time between the imjury and
death or the length of illness; (i) a nonfatal case that
results in lost work days; or (iif) a nonfatal case without
lost work days which results in transfer to another job or
termination of employment, which requires medical
treatment other than first aid, or involves loss of
consciousness or restriction of work or motion. This
category also ncludes any diagnosed occupational illness
which Is reporfed fo the emplover but is not otherwise

" classified as a fatality or lost work day case.

“Repeated violation” means a violation deemed to exist
in a place of employment that is substantially similar to a
previous violation of a law, standard or regulafion that
was the subject of a prior final order against the same
emplover. A repeated violation resulls from an inadvertent
or accidental act, since a violation olherwise repeated
would be willful.

“Serious wviolation” means a Vviolation deemed lo exist
in a place of emploviment if there iIs a substantial
probability that death or serious physical harm could
result from a condition which exists, or from one or more
practices, means, methods, operations, or processes which
have begen adopted or are in use, in such place of
employment, unless the emplover did nol, and could not
with the exercise of reasonable diligence, know of the
presence of the violation. The term “‘substantial
probability” does not refer to the likelihood that liness or
injury will resuif from the violative condition but to the
likelihood that, If illness or infury does occur, death or
serious physical harm will be the result.

“Standard” means an occupational safety and health
standard which requires conditions, or the adoption or use

of one or more practices, means, methods, operations, or
processes, reasonably necessary or appropriaie lo provide
safe or healthful emplovment and places of emplovment,

“VOSH"”
Health.

means Virginia Occupational Safety and

“Willful violation” means a violation deemed fo exist in
a place of employment where (1) the emnplover committed
an intentional and lknowing, as contrasted with
inadvertent, violation and the emplover was conscious
that what he was doing constituted a violation; or (i) the
employver, even though nol consciously committing a
violation, was «aware that a hazardous condition existed
and made no reasonabie effort fo eliminate the condition.

“Working days” means Monday through Friday,
excluding legal holidays, Saturday, and Sunday.

PART II.
GENERAL PROVISIONS.

§ 2.1, Jurisdiction.

All  Virginia statutes, standards, and regulations
pertaining fo occupational safely and health shall apply to
every employer, employee and place of employment in the
Commonwealth of Virginia except where:

1. The United States is the emplover or exercises
exclusive jurisdiction;

2. The federal Occupational Safety and Health Act of
1970 does not apply by virtue of § 4b¥1} of that Act.
The commissioner shall consider Federal OSHA case
law in delermining where jurisdiction over specific
working conditions has been preempted by the
regulations of a federal agency; or,

3. The employver is a public emplover, as that term is
defined in these regulations. In such cases, the
Virginia laws, standards and regulations governing
oceupational  safety and heaith are applicable as
stated including §§ 1.1, 2.2, 6.3, 6.4, and 6.5 of these
regulations.

§ 2.2. Applicability to public employers.

A. All occupational safety and health standaerds adopted
by the board shall apply to public employvers and their
employvees in the same manner as to private employers.

B. All sections of these regulations shall apply fo public
emplovers and their emplovees. Where specific procedures
are set out for the public sector, such procedures shall
take precedence.

C. The following portions of Title 40.1 of the Code of
Virginia shall apply to public employers: §§ 40.1-49.4.41),
40.1-49.8, 40.1-51, 40.1-51.1, 40.1-51.2, 40.1-51.2:1, 40.1-51.3,.
40.1-51.3:2, and 40.1-51.4:2.
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D. Section 40.1-51.2:2 A of the Code of Virginia shall
apply fo public emplovers except that the commissioner
shall not bring action in circuit court in the event that a
voluniary agreement cannot be obtained.

E. Sections 40.1-49.4 F and 40.1-51.2:2 of the Code of
Virginia shall apply to public emplovers other than the
Convnonwealth and its agencies.

F. If the commissioner determines that an imminent
danger situation, as defined in § 40.1-49.4 F of the Code
of Virginia, exists for an employee of the Commonwealth
or one [ eF of | ils augencies, and if the employer does not
abate that inomnent danger Immediately wupon request,
the Commissioner of Labor and Industry shall forthwith
petition the Governor fo direct that (he imminent danger
be abated.

G. If the commissioner is unable to obtain a voluntary
agreement to resolve a violation of § 40.1-51.2:1 of the
Code of Virginia by the Commornwealth or one of its
agencies, the Commissioner of Labor and Industry shall
petition for redress in the manner provided in these
regulations.

§ 2.3. Notification and posting requirements.

Every emplover shall post and keep posted any notice
_.or notices, as required by the commussioner, including the
Job Safety and Health Protection Poster which shall be
avarlable from the department. Sich notices shall inform
emplovees of their rights and obligations under the safety
and health provisions of Title 40.1 of the Code of Virginia
and these regulations. Violations of notification or posting
requirements are subject to citation and penalty.

1. Such notice or notices, including all citations,
petitions for variances or exlensions of abatement
periods, orders, and other documents of which
emplovees are required (o be informed by FHie
emplover under statute or By these reguiations, shall
be delivered by the emplover fo any authorized
emplovee representative, and shall be posted af a
conspicuous place where nolices to emplovees are
routinely posted and shall be kept in good repair and
i unobstructed view. The document must remain

posted for 10 working days unless a different period
is prescribed elsewhere in Tifle 40.1 of the Code of
Virginia or these regulations.

2. A citation Issued to an employer, or a copy
thereof, shall remain posted in « conspicuous place
and in unobsiructed view at or near each place of
alleged violation for three working days or unti the
violation has been abated, whichever is longer.

3. A copy of any written nolice of confest shall
remain posted wuntil all proceedings concerning the
contest have been completed.

4. Upon receipt of a subpoena, the employver shall use

the methods set forth in subsection B of this section
to further notify his employees and any authorized
emplovee representative of their rights to party
status. This written notification shall inciude both the
date, time and place set for courl hearing, and any
subsequent changes to hearing arrangements. The
notification shall remain posted until commencerneni
of the hearing or until an eariier disposition.

§ 24. Accident reports.

A, All employers, regardiess of the number of therr
emplovees, shall report to the commissioner within 48
hours any | aeeidest work-related incident | which resuits
in the death of any emplovee or the [ inpatienf |
hospitalizationn of five or more emplovees.

B. If an emplover does not learn of a reportable |
aecident Iinciden! | al the time it occurs, and the |
aceident incident 1 would otherwise be reportable under
this section, the emplover shall report to the deparfment
within 48 hours of | learsing of sueh an aecident the time
the incident is reported to any agent or emplovee of the
employer 1 . Whether or not an | aeeident incident | is
immediately reportable, if an emplovee dies of the effects
of [ an emplovment aceident a reportable incident | within
30 days of that | eceidert incident |, the emplover shall
report to the department within 48 f’[OIITS after learning of
such death. Reports required by this section shall be
submitted by telephone or in person to the depariment.

C. Each report required by this section shall relafe the [
eireunisiances of the eaeeident following  information:
establishment name, localion of incident, time of the
incident, | the number of fatalities or | hespﬁ&kﬁ&&sﬁs—
arnd hospitalized emplovees, | the extent of any injuries [ |
a brief description of the incident, contact person and
phone number ] The commissioner may require
additional reports in writing or otherwise, as deemed
necessary, concerning the incident.

§ 2.5, Occupational mpury and iliness records.

A Every emplover subject to the safety and health
provisions of Title 40.1 of the Code of Virginia, except
those employers exempted under the current QOSHA
Recordkeeping Program, shall maintain an occupational
infury and illness log and summary in each individual
establishment and may use for this purpose Occupational
Safety and Health Adminisiration Form, OSHA No. 200,
or a substitute that 1s as detailed, easily readable, and
understandable as the OSHA No. 200.

B. Each recordable mjurv and iliness shall be entered on
the log and summary as early as is practicable but no
later than six working days after recetving information
that a recordable injury or iliness has occurred.

C. Employers may maintain the log and summary at a
place other than the establishment or by means of data
processing equiprient i
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1. There 1s available at the place that the log and
summary is maointained sufficient information to bring
the log and summary fo date within six working days
after receiving information that a recordable case has
occurred, and

2. Al each emplover's establishment(s), there s
available a copy of the log and summary reflecting
complete and current (within 45 calendar days) the
infury and illness experience of that establishment.

D. The log shall be established on a calendar year basis.

E. Every emplover required to mainiain a log shall also
maintain a supplementary record of occupational injuries
and illnesses and may use for this purpose Occupalional
Safety and Health Administration Form, OSHA No. 101
Emplover's First Report of Accident, VWC Form No. 3
(Virginia Workers” Compensation Commission), 18
acceptable as a substitute for OSHA No. 101, Other forms
will be acceptable if they contain the information required
by OSHA Form No. 101.

F. Every employver who is required by the provisions of
subsection A to maintain a log shall also compile an
annual surmmary of occupational injuries and illnesses
based on the information coniained in the log. The
summary for the previous calendar year must be posted
m accordance with § 2.3 of these regulations by February
! and remain posted until March 1. Occupational Safety
and Heaith Form No. 200 shall be used for this purpose.

1. The employer or the employvee who prepares the
log and summary shall certify that the summary s
accurate and complete. This ceritfication shall be
indicated by the signature al the bottom of the
summary or by altaching a separate verifying
statement o the summary.

2. For employees who do not report to any fixed
establishment on a regular basis, the annual summary
shall be presented or muailed during the monih of
February to each employvee who receives a paycheck
during that month.

3. It s not necessary for mulii-establishment
employers to post summaries for lhose operalions
which have been closed down.

G. All safety and heqith records at each establishment
shall be available for inspection and copying by the
commissioner, officials from the Occupational Safely and
Health Administration or the Bureau of Labor Statistics of
the U.S. Department of Labor, and representatives of the
.S Department of Health and Human Services
conducting Investigations under the Occupational Safety
and Health Act.

H. The log and summary of all recordable occupational
mjuries and ilinesses (OSHA No. 200) provided for in this
section shall, upon request, be made available by the

emplover fto any employee, former emplovee, and to his
representatives for examination and copying n a

reasonable manner and at reasonable times. The
emplovee, former employee, and his representatives shall
have access to the log for any establishment in which the

. employee is or has been employved.

1. Every employer shall prepare and maintain any other
records determined by the commissioner fo be necessary
and submit, upon request of the commissioner, records
pertaining to occupational safety and health.

. All records required to be maintained in accordance
with this section shall be retained in each establishment
for five vears after the year to wWhich they pertain.

K. Where an employer has conveved his ownership
interests, both I[he new and the prior employers are
responstble for maintaining records only for that period of
the vear during which he had any ownership interesis.
The new owner shall preserve those records, if any, of the
previous owner required to be kept under this section.
These records shall be retained for the remainder of the
five year period required under subsection J of this
section,

L. Emplovers of emplovees engdged in physically
dispersed operations such as occur in construction,
installation, repair, or service activities who do nol report
to any fixed establishment on a regular basis but are
subject to common supervision may salisfy the provisions
of this section with respect to such employees by:

1. Maintaining the required records for each operation
or group of operations which is subject fo common
supervision, e.g., field superintendent, field supervisor,
efc., in an established central place;

2. Having the address and telephone number of the
central place fo provide information from such
records during normal business hours in response fo
requests hy telephone or by mail from the authorized
parties listed in fhis section, and

3. Having personne!l available during mormal business
hours at the central place to provide by felephone or
by mail requested information from such records
maintained there.

§ 2.6, Annual survey.

As required by the U. & Department of Labor and the
Bureau of Labor Statistics, any employer shall complete
an annual  survey data form as required by the
commissioner. This form shall be submitted to the
commuissioner and used for the compilation of statistical
and other information.

§ 2.7, Access to employvee medical and exposure records.

A. An employee and his authorized representative shall
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have access to his exposure and medical records required
to be maintained by the employer.

B. When required by a standard, a health care
professional under contract to the emplover or employed
by the employer shall have access to the exposure and
medical records of an employee only fo the extent
necessary fto comply with the requirements of the
standard and shall not disclose or report withou! the
employee’s express written consent to any person within
or outside the workpluce except as required by the
standard.

C. Under certain circumstances it may be necessary for
the commisstoner to obtain access to emplovee exposure
and medical records to carry oul stalutory and regulatory
functions. However, due lo the substaniial personal
privacy interests involved, the commissioner shall seek to
gain access fo such records only after a careful
determination of the need for such information and only
with appropriate safeguards described at 29 CFR 1813.1¢1)
in order to protect individual privacy. In the eveni that
the emplover requests the commissioner to wait 24 hours
for the presence of medical personnel o review the
records, the commissioner will do so on presentation of
an affidavit that the emplover has not and will not
modify or change any of the records. The commissioner’s
examination and use of this information shall not exceed
that which s necessary fo accomplish the purpose for
access., Personally identifiable medical information shall be
retained only for so long as is needed fto carry out the
function for which it was sought. Personally identifiable
information shall be kept secure While it is being used
and shall not be released to other agencies or fo the
public except under certain narrowly defined
circumstances outlined at 29 CFR 1913.1(fm).

D. In order to implement the policies described in
subsection C of this section, the rules and procedures of
29 CFR Part 1913.10, Rules of Agency Practice and
Procedure Concerning Access to Employee and Medical
Records, are hereby expressly incorporated by reference.
When these rules and procedures are applied fto the
commissioner the following federal terms should be
considered to read as below:

FEDERAL TERM VOSH EQUIVALENT

Agency Virginia Department of Labor
and Industry
OSHA VOSH

Assistant Secretary Commissioner

Office of the Sclicitor
of Labor

Office of the Attorney
General

Department of Justice Office of the Attorney

General

Privacy Act Va. Code § 2.1-377 to -384

- § 28 Release of information and disclosure pursuant to

requests under the Virginia Freedom of Information Act
and subpoenas.

A. Pursuant to the Virginia Freedom of Information Act
(FOIA) and with the exceptions stated in subsections B
through [ £ H 1 of this section, employers, empioyees and
their representatives shall have access lo Information
pathered in the course of an inspection.

B. Interview statements of employers, owners, operalors,
agents, or employees given {to the commissioner in
confidence pursiant to § 40.1-49.8 of the Code of Virginia
shall not be disclosed for any purpose, except to the
individual giving the statement.

[ & The cowmprissioner, in resporse to & subpoena;
order; or otfier demand of @ courl oF other authordy
eonnection with a proceeding to Whick the departmment i5
rot & parly; shell not disclose any information or produce
any meateri! acquired as part of the performance of his
offtcial duties or beeanse of kis official status without the
approvel of the Commissioner of Labor and fadustry-

&ﬁdﬁegu{&mwkeﬁ#kaﬁmmmd%%a—
disclostre will serve to promote the safely health, and
Weefemp!ey%%pmﬁq&esﬁﬂgéﬁdemof
swek information and inelude i Rig
Wrten  Foguest @y mfe%maﬁeﬁ that will ad the
commHssioner R this determination: |

[ # C. 1 Al file documents contained in case files which
are under Investigation, and where a citation has not
been issued, are not disclosable until:

1. The decision has been made not to issue cilations;
or

2 Six months has lapsed following the occurrence of
an alleged violation.

[ & D. ]| fssued citations. orders of abatement and
proposed penalties are public documents and are
releasable upon a written request. All other file documents
in cases where a citation has been issued are not
disclosable unii the case is a final order of the
commissioner or the court.

[ & E. 1 Information required fo be kept confidential by
law shall not be disclosed by the commissioner or by any
employee of the department. In particular, the following
specific information is deemed to be nondisclosable:

1. The identity of and statements of an emplovee or
employee represenfative  who has  complained of
hazardous conditions fo the commissioner;

2. The Idenlities of employers, owners, operators,
agenls or emplovees interviewed during inspections
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and thelr interview statements;

3. Emplovee medical and personnel records obtained
during VOSH inspections. Such records may be
released to the emplovee or his duly authorized
representative upon a written, and endorsed request;
and

4. Emplover trade secrets, commercial, and financial
data.

[ ¥ F. 1 The commissioner may decline fo disclose a
document that 1s excluded jfrom the disclosure
requirements of the Virginia FOIA, parircularly documents
and evidence related to criminal investigalions, wrilings
protected By the atiorney-client privilege, documents
compiled for use in Iitigation and personnel records.

[ £ G | Ar effective program of investigaiion and
concilialion of complaints of discrinunaiion reguires
confidentiality. Accordingly, disclosure of records of such
complaints, investigations, and conciiations will be
presmed fo not serve the purposes of Title 40.1 of the
Code of Virginia, except for stalistical and other general
information that does wnot reveal the identities of
particuler employers or employees.

[ & H. 1 Al information gathered through parficipation
in Consultation Services or ITrainmmg Programs of the
department shall be withheld from disclosure except for
statistical data which does not identify individual
emplovers.

[ £ The commissioner, in response fo a subpoena, order,
or other demand of a court or other authorily in
conneclion with a proceeding lo which the department Is
not a party, shall not disclose any information or produce
any material acquired as part of the performance of his
offictal duties or because of his official status without the
approval of the Commissioner of Labor and Indusiry.

J. The commissioner shall disclose information and
statistics gathered pursuant to . the enforcement of
Virginie's occupational safety and health laws, standards,
and regulations where it has been determined that such a
disclosure Wil serve to promwote the safety, heaith, and
welfare of employees. Any person requesting disclosure of
such information and statistics should include in his
writienn request amy information that will aid the
commissioner in this determination. |

§ 2.9. Complaints.

A. Any person who believes that a safety or health
hazard exists in a workplace may request an’ inspection
by giving notice to the commissioner. Written complaints
signed by an employee or an authorized represenfative
will be treated as formal complaints. Complaints by
persons other than employees and aulthorized
representatives and unsigned complainis by employees or
authorized representatives shall be treated as nonformal

. Code of Virginia,

complaints.  Nonformal complaints will  generally be
handied by letter and formal complaints will generally
result in an inspection.

B. For purposes of this section and § 40.1-51.2b) of the
the representafivegs) that will be
recognized as authorized by employees for such action
shall be:

1. A represeniative of the employee bargaining unit,

2 Any member of the emplovee's immediate family
acting on behalf of the employee; or

3. A lawver or physician retained by the empioyee.

C. A written complaint may be preceded by an oral
complaint at which time the cormmissioner will either give
instructions for filing the written complaint or provide
forms for that purpose. Section 40.1-51.2b) of the Code of
Virginia stipulates that the written complaint follow an
oral complaint by no more than two working days.
However, if an oral complaint gives the commissioner
reasonable grounds to believe that a serious condition or
imminent danger situation exists, the commissioner may
cause an inspection fo be conducted as soon as possible
without waiting for a written complaint.

D. A complaint should allege that a violation of safety
and health laws, standards, rules, or regulations has taken
place. The violation or hazard should be described with
reasonable particularity.

E. A complaint will be classified as formal or nonformal
and be evaluated to delermine whether there are
reasonable grounds to believe that the violation or hazard
complained of exists.

1. If the commuissioner defermines thal there are no
reasonable grounds for believing that the violation or
hazard exists, the employver and the complainant shall
be informed in writing of the reasons for (his
determination.

2 An emplovee or authorized representative may
obtain review of the commissioner’s defermination
that no reasonable grounds for believing that the
Violation or hazard exists by submitting a writien
statement of his position with regard fo the issue.
Upon receipt of such written stafement a further
review of the matter will be made which may include
a requested written statement of position from the
emplover, further discussions with the complainant or
an informal conference with complainant or employer
if requested by either party. Affer review of the

matter, the commissioner shall affirm, modify or
reverse the original determination and furnish the
complainant and the employer wrilten nolification of
his decision.

F. If the commissioner determines that the complaint is
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Jormal and offers reasonable grounds to believe that a
hazard or violation exists, them an Inspection Will be
conducted as soon as possible. Valid nonformal complaints
may be resolved by letier or may resuit in arn inspection
if the commissioner determines that such complaint
establishes probable cause to conduct an inspection.

G. If there are several complaints fo be investigated,
the commissioner may prioritize them by considering such
factors as the gravity of the danger alleged and the
nuriber of exposed employees.

H. At the beginning of the mspection the employer shall
be provided with a copy of the written complaint. The
complainant’s name shall be deleted and any other
information which would identify the complainant shall be
reworded or deleted so as to protect the complainant’s
identity.

1. An inspection pursuant fo a complaint may cover the
entire operation of the employer, particularly if it appears
to the comumissioner that a full inspection is warranted.
However, if there has been a recent inspection of the
worksite or if there is reason to believe that the alleged
violation or hazard concerns only a limited area or aspect
of the emplover’s operation, the inspection may be linited
accordingly.

J. After an inspection based on a complaint, the
_commissioner shall inform the complainani in wriling
whether a citation has been issued and briefly set forth
the reasons if not. The commissioner shall provide the
complainant with a copy of any resulling citation issued
to the employer.

§ 2.10. Discrimination, discharge or retaiiation; remedy for
retaliation.

A. In carrving out his duties under § 40.1-51.2:2 of the
Code of Virginia, the commissioner shall consider case
law, regulations, and formal policies of federal OSHA. An
employee’s engagement in activities protected by Title
40.] does not automatically render him immune from
discharge or discipline for legitimale reasons. Termination
or other disciplinary action may be ltaken for «a
combination of reasons, fnvolving both discriminatory and
nondiscriminatory motivations. In such a case, a violation
of § 40.1-51.2:1 of the Code of Virginia has occurred if the
protected activity was a substantial reason for the action,
or If the discharge or other adverse action would not
have taken place “but for” engagement in protected
activity.

Employee activities profected by § 40.1-51.2:1 of the
Code of Virginia include, but are not limited to:

1. Making any complaint to his emplover or any
other person under or related to the safety and health
provisions of Title 40.1 of the Code of Virginia,

2. Instituting or

causing fo bhe instituted any

proceeding under or related to the safety and health
provisions of Title 40.1 of the Code of Virginia,

3. Testifying or intending o lestify in any proceeding
under or related to the safety and health provisions
of Title 40.1 of the Code of Virginia;

4. Cooperating with or providing information to the
commissioner during a worksite inspection; or

5. Exercising on his own behalf or on behalf of any
other employee amy right afforded by the safety and
heaith provisions of Title 40.1 of the Code of Virginia.

Discharge or diseipline of an employvee who has refused
to complete an assigned lask because of a reasonable fear
of mjury or death will be considered retaliatory only if
the emplovee has sought abatermment of the hazard from
the emplover and the statutory procedures for securing
abatermnent would not have provided timely protection. The
condition causing the employee's apprehension of death or
infury must be of such a nature that a reasonabie person,
under the circumstances then confronting the employvee,
would conclude that there Is a real danger of death or
serious injury and that there is insufficient time, due fo
the urgency of the situation, to eliminate the danger
through resort to regular statutory enforcement. In
addition, in such circumstances, the employee, where
possible, musi alsc have sought from his emplover, and
been unable to obtain, an abatement of the dangerous
condition.

Disciplinary measures taken by emplovers solely in
response to emplovee refusal to comply with appropriate
safety rules and regulations shall not be regarded as
retaliatory action prohibited by § 40.1-51.2:1 of the Code
of Virginia.

B. A complaint pursuant to § 40.1-51.2:2 of the Code of
Virginia may be filed by the employvee himself or anyone
authorized to act in his behalf.

The investigation of the commissioner shall include an
opportunity jor the emplover fo furnish the commissioner
with any information relevant to the complaint.

An attempt by an emplovee o withdraw a previously
filed complaint  shall not automatically terminate the
investigation of the commissioner. Although a voluntary
and uncoerced request from the employee that his
complaint be withdrawn shall receive due consideration, it
shall be the decision of the commissioner whether Jurther
action s necessary to enforce the staiute.

The filing of a vretaliation complaint with the
commissioner shall not preclude the pursuit of a remedy
through other channels. Where appropriate, the
commissioner may postpone his investigation or defer fo
the outcome of other proceedings.

PART il
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OCCUPATIONAL SAFETY AND HEALTH
STANDARDS.

§ 3.1 General industry standards.

The occupational safely or health standards adopled as
rules or regulations by the board either direcily or by
reference, from 29 CFR Part 1910 shall apply by their
own terms fo all emplovers and employees at places of
employment covered by the Virginia State Plan jor
Occupational Safety and Health.

§ 3.2, Construction indusiry standards.

The occupational safety or health standards adopted as
rules or regulations by the Virginia Safety and Health
Codes Board either directly, or by reference, from 29
C.F.R. Part 1926 shall apply by their own fterms o all
emplovers and employees engaged in either construction
work or construction related activities covered by ihe
Virginia State Plan for Occupational Safety and Health.

1. For the purposes of the applicability of such Part
1926 standards, the key criteria utilized fo make such
a decision shall be the activities taking place at the
worksite, not the primary business of the employer.
Construction work shall generally include any
building, altering, repairing, improving, demolishing,
paiting or decorating any structure, building,
highway, or roadway, and any draining, dredging,
excavation, grading or similar work upon real
property. Construction also generally Includes work
performed in traditional construction trades such as
carpentry, roofing, masonry work, plumbing, trenching
and excavating, funnelling, and electrical work.
Construction does notl Include maintenance, alferation
or repair of mechanical devices, mackinery, or
equipment, even When the mechanical device,
machmery or equipment is part of a preexisiing
structure.

2 Certain standards of 29 C.F.R. Part 1910 have been
determined by federal OSHA fto be applicable fo
constriction and have been adopled for Ihis
application by the board.

3. The standards adopted from 29 C.F.R. Part 1910.19
and 29 CFR. Part 1910.20 containing respectively,
special provisions regarding air contaminants and
requirements concerning access fo employee exposure
and medical records shall apply to consiruction work
as well as general indusitry.

§ 3.3 Agriculture standards.

The occupational safety or health standards adopted as
rules or regulations by the board either directly, or by
reference, from 29 CFR Part 1928 shall apply by their
own terms to all emplovers and emplovees engaged in
either agriculfure or agriculture related activities covered
by the Virginia State Plan for Occupational Safely and

Healih,
§ 3.4 Maritime standards.

The occupational safety or health standards adopted as
rules or regulations by the board either directly, or by
reference, from 29 CFR. Part 1915 and 29 CFR. Part
1917 shall apply by their own fterms to all public sector
emplovers and employees engaged in maritime related
activities covered by the Virginia State Plan for
Occupational Safety and Health.

§ 3.5, General duty.

Where a recognized hazard exists that is causing or
likely to cause death or serious physical harm, and
specific general industry, construction and agricultural
standards do nof apply or may nol exist, the
requirements of § 40.1-51.)a) of the Code of Virginia shall
apply to all employers covered by the Virginia State Plan
for Occupational Safety and Health.

§ 3.6. Public participation in the adoption of standards.

Interested parties, e.g., employers, emplovees, employee
representatives, and the gerneral public, may offer written
and oral comments in accordance with the requirements
of the Public Participation Guidelines of either the board
or the department, as appropriale, regarding the adopition,
alteration, amendment, or repeal of any rules or
regulations by the board or the commissioner lo further
protect and promole the safety and health of employees
in places of employment over which the board or the
commissioner have jurisdiction.

§ 3.7. Response to judicial action.

A. Any federal occupational safety or health standard,
or portion thereof, adopted as rule or regulation by the
board either directly, or by reference, and subsequently
staved by an order of any federal court will not be
enforced by the commissioner until the stay has been
lifted. Any federal! standard which has been
administratively stayed by OSHA will continue fo be
enforced By the commissioner untid the stay has been
reviewed by the board. The board will consider adoption
or regjection of any federal administrative stay and will
also subsequently review and thenm consider adoption or
refection of the Iifting of such stays by federal OSHA.

B. The continued enforcement of any VOSH standard,
or portion thereof, which is substantively identical to a
Jfederal standard that has been vacated by an order of
any federal court { , ) shall be at the discretion of the
commisstoner until such time as the standard and related
federal judicial action have been reviewed by the board.

The bBoard shall consider the revocation or the
repromulgation of any such standard.

PART IV.

VARIANCES.
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§ 4.1, General provisions.

A. Any emplover or group of emplovers desiring a
permanent or femporary varignce from a standard or
regulation pertaining to occupational safety and healih
may file with the commissioner a writtern application
which shall be subject to the following policies:

1. A request for a variance shall not preclude or stay
a citation or bill of complaint for violation of a safety
or health standard;

2 No variances on recordkeeping requirements
required bv the U.S. Depariment of Labor shall be
granted by the commissioner;

3. An emplover, or group of employers, wWho has
applied for a variance from the U.S. Department of
Labor, and whose application has been denied on its
merits, shall not be granied a variganee by (the
commissioner unless there is a showing of changed
circumstances significantly affecting the basis upon
which the variance was originally denied;

4. An emplover to whom the U.S. Secretary of Labor
has granted a variance under OSHA provisions shall
document this variance to the commissioner. In such
cases, unless compelling local circumstances dictate
otherwise, the variance shall be honored by the
commissioner without the necessity of following the
formal requirements which would otherwise be
applicable. In addition, the commissioner will not
withdraw a citation for violalion of a standard for
which the Secretary of Labor has granied a variance
unless the convmissioner previously received notice of
and decided o honor the variance; and

5. Incomplete applications will be returned within 30
days to the applicant with a statement indicating the
reason or reasons that the application was found to
be incomplete.

B. In addition to the tmformation specified in §§ 4.2 A
and 4.3 A of this regulation, every variance application
shall contain the following:

1. A statement that the applicant has informed
affected employees of the application by delivering a
copy of the application to their authorized
representative, If there is one, as well as having
posted, in accordance with § 2.3 of these regulations,
a summary of the application which indicales where
a full copy of the applicatiorn may be examined.

2 A statement indicating that the applicant has
posted, with the summary of the application described
above, the following notice: “Affected employees or
their representatives have the right to petition the
Commissioner of Labor and Indusiry for an

opportunity to present their Views, data, or arguments
on the requested variance, or they may submit their

comments to the commissioner in writing. Petitions
for a ‘hearing or written comments should be
addressed to the Commissioner of Labor and Industry,
Powers-Tavior Building, 13 South Thirteenth Streel,
Richmond, VA 23219 Such petitions will be accepted
if they are received within 30 days from the posting
of this notice or within 30 davs from the date of
publication of the commissioner's notice that public
comments concerning this matter will be accepted,
whichever is later.”

3. A statement indicating whether an application for
a variance from the same standard or rule has been
made to any federal agency or to an agency of
another state. If such an application has been made,
the name and address of each agency contacted shall
be inciuded.

C. Upon receipt of a complete appiication for «
variance, the commissioner shall publish a notice of the
request in a newspaper of statewide circulation within 30
days after receipt, advising that public comvmnents will be
accepted for 30 davs and that an informal hearing may
be requested In conformance with subsection D of this
section., Furiher, the commissioner maqy initialte an
inspection of the establishment in regard to the variance
request.

D. If within 30 days of the publication of notice the
commissioner recerves a request (o be heard on the
variance from the employer, affected employees, the
employvee representative, or other employer's) affected by
the same standard or reguiation, the commisstoner will
schedule a hearing with the party or parties wishing to
be heard and the employer requesting the variance. The
commissioner may also schedule a hearing upon his own
motion. The hearing will be held within a reasonable time
and will be conducted informally in accordance with §
96.14:11 of the Code of Virginia unless the comumissioner
finds that there is a substantial reasom to proceed under
the formal provisions of § 9-6.14:12 of the Code of
Virginia.

E. If the commissioner has not been pelitioned for a
hearing on the variance application, a decision on the
application may be made promptly after the close of the
period for public comments. This decision will be bused
upon the information contained in the application, the
report of any variance fuspection made concerning the
application, any other pertinent staff reports, federal
OSHA comments or public records, and any written data
and views submitied by - employees, employee
representatives, other emplovers, or the public.

F. The commussioner Will grant a variance request only
if it Is found that the emplover has met by «
preponderance of the evidence, the requirements of either
$ 4284 or § 4.3 B 4 of these regulations.

1. The conunissioner shall advise the emplover in
writing of the decision and shall send a copy fo the
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emplovee representative if applicable. If the variance
Is granted, a notice of the decision will be published
n a newspaper of statewide circuiation.

2. The employer shall post a copy of the
commissioner’s decision in accordance with § 2.3 of
these regulations.

G. Any party may within 15 days of the commissioner’s
decision file a notice of appeal fo the board. Such appeal
shall be in writing, addressed to the board, and include a
statement of how other affected parties have been notified
of the appeal. Upon notice of a proper appeal, the
commissioner shall advise the board of the appeal and
arrange a date for the board to consider the appeal. The
commissioner shall advise the emplover and employee
representative of the time and place that the board will
consider the appeal. Any party that submitted written or
oral views or pariicipated in the hearing concerning the
original applicaiion for the variance shail be invited to
attend the appeal hearing. If there s no employee
representative, a copy of the commissioner's letier to the
emplover shall be posted by the employer in accordance
with the requiremnents of § 2.3 of these regulations.

H. The board shall sustain, reverse, or modify the
commissioner's decision based upon consideration of the
evidence n lhe record upon which the commissioner’s
decision was made and the views and argumenis
presented as provided above. The burden shall be on the
party filing the appeal to designate and demonstrate any
error by the commissioner which would justify reversal or
modification of the decision. The issues to be considered
by the board shall be those issues that could be
considered by @ court reviewing agency action in
accordance with § $6.14:17 of the Code of Virginia. All
parties involved shall be advised of the board’s decision
within 10 working days after the hearing of the appeal.

§ 4.2 Temporary variances.

A. The commissioner shall give consideration fo an
application for a temporary variance from a standard or
regulation only If the employer or group of emplovers is
unable to comply with that standard or regulation by ils
effective date for pood cause and files an application
which meets the requirements set forth in this section. No
temporary variance shall be granted for longer than the
time needed to come info compliance with the standard
or one year, whichever is shorter,

B. A letter of application for a temporary variance shall
be in writing and contain the following information.

I. Name and address of the applicant;

2 Address of the place or places of employment
involved;

2. Identification of the standard or part thereof from
which a temporary variance is sought, and

4. Evidence (o establish that:

a. The applicant is unable to comply with a
standard by its effective date because professional
or technical personnel or materials and equipment
needed to come into compliance with the standard
are unavajlable, or because necessary construction
or alteration of faciities cannof be completed by
the effeciive date;

b. The applicant is taking effective sieps lo
safeguard his employees against the hazards
covered by the standard; and

¢. The applicant has an effective program for
coming Info compliance with the standard as
quickly as practicable.

C. A temporary vartance may be renewed if the
application for renewal is filed at least 90 days prior fo
the expiration date and if the requirements of subsection
A of this section are met. A temporary variance may not
be renewed more than twice.

§ 4.3. Permanent variances.

A. Applications filed with the commissioner for a
permanent variance from a standard or regulation shall
be subject to the requirements of § 41 of these
regudations and the following additional requirements.

B. A letier of applicarz'on for a permanent variance shall
be submitted in writing by an employer or group of
emplovers and shall contain the following information:

1. Name and address of the applicant;

2 Address of the place or places of employment
nvolved;

3. Identification of the standard, or part thereof for
which a permanent variance is sought; and

4. A description of the conditions, praciices, means,
methods, operations, or processes used and evidence
that these would provide employment and a place of
employment as safe and healthful as would be
provided by the standard from which a variance is
sought.

C. A permanent vartance may be modified or revoked
upon application by an employer, employees, or by the
commissioner in the manner prescribed for its issuance at
anty time except that the burden shall be upon the party
seeking the change to show altered circumstances
justifving a modification or revecation.

§ 4.4. Interim order.

A, Application - for an interim order granting the
variance untid final action by the commissioner may be
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made by the employer prior to, or concurrent with, the
submission of an application for a variance.

B. A letter of application for an inferim order shall
melude statements as to why the interim order should be
granted and shall include a statement that [t has been
posted in accordance with § 2.3 of these regulations. The
provisions contained in §§ 4.1 A, 41 B 1 and 41 B 3 of
these regulations shall apply to applications for interim
orders in the same manner as they do lo variances.

C. The commiissioner shall grant the interim order if the
emplover has shown by clear and convincing evidence
that effective methods to safeguard the safetv and health
of employees have been implemented. No interim order
shall have effect for more than 180 days. If an application
for an interim order is granted, the emplover shall be so
notified and it shall be a condition of the order that
emplovees shall be advised of the order in the same
manner as used fo inform them of the application for a
variance.

D. If the application for an inferim order is denied, the
employver shall be so notified with a brief statement of the
reason for denial.

PART V.
INSPECTIONS.

§ 3.1 Advance notice.

A Where advance notice of an inspection has been
given to an employver, the employer, upon request of the
commissioner, shall promptly notify the authorized
employvee representative of the inspection if the employees
have such a representative.

B. An advance notice of @ safely or health inspection
may be given by the commissioner only in the following
circumstances:

1. In cases of imminent danger;

2. Where it is necessary to conduct inspections ai
times other than regular working hours;

3. Where advance notice is necessary fo assure the
presence of personnel needed (o conduct the
inspection; ot

4. Where the commissioner determines that advance
notice wifl insure a more effective and thorough
inspection.

§ 5.2 Walkthrough.

Walkthrough by the commissioner for the inspection of
any workplace includes the following privileges.

1. The commissioner shall be in charge of the
inspection and, as part of an inspection, may question

i

privately any employver, owner, operator, agent, or
employee. The commissioner shall conduct the
interviews of persons during the inspection or at
other convenient limes.

2 As part of an inspection, the commissioner may
take or obfain photographs. video recordings, audio
recordings and samples of materials, and employ
other reasonable investigative techniques as deemed
appropriate. As used herein, the term “employ other
reasonable investigative techniques” includes, bul is
not limited ‘fo, the use of devices to measure
emplovee exposures and the attachment of personal
sampling equipment such as dosimeters, pumps,
badges and other devices io emplovees in order fto
monitor their exposures.

3. Any employee representative selected to accompany
the commissioner during the Inspection of the
workplace shall be an emplovee of the employver.
Additional emplover representatives and employvee
representatives may be permitted by the commissioner
to accompany the inspection team Where [he
commissioner determines such additional persons will
aid in  the inspection. A different employer
representative or employee representative may
accompany the commissioner during each phase of
the inspection If, in the delermination of the
commissioner, this will aid in the conduct of the
nspection.

4. The commissioner may linut the rnumber of
representatives when the inspection group would be
of such size as to interfere with the inspection or
crealte possible safety hazards, or when the
representetive does not represent an employver or
employee present [n the particular area under
inspection.

5 In such cases as stated in subdivision 4 of this
section, the commissioner must give each walkthrough
representative the opportumity lo advise of possible
safety or health hazards and then proceed with the
inspection without walkthrough representatives.
Whenever the commissioner has Iimited the number
of employvee walkthrough representatives, a reasonable
number of employees shall be consulled during the
inspection concerning possible  safety or health
hazards.

6. Technical personnel such as safety engingers and
industrigi  hygienists or other consultants o the
commissioner or the employer may accompany the
commuissioner If the commissioner determines that
their presence would aid in the conduct of the

mspection and agreement Is obtained from the
employer or the commissioner obitains an order under
§ 40.1-68yb} of the Code of Virginia. Al such
consultants shall be bound by the confidentially
requirements of § 40.1-51.4:1 of the Code of Virginia.
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7. The comnissioner is authorized to dismiss from the
inspection party at any fHme any persomn or persons
whose conduct interferes with the inspection.

& 5.3 Trade secrels.

The following rules shaill govern the treatment of trade
secrels.

1. At the beginning of an inspection the commissioner
shall request that the employer rdeniify any arecs of
the worksite that may conlain or reveal a trade
secrel. At the close of an inspection the emplover
shall be given an opportuntty to review the
information gathered from those areas and identify fo
the commissioner that information Which contains or
may reveal a trade secretl.

2 The employer shall notify the commissioner prior to
the case becoming a final order of any information
obtained during the inspection which 1s o be
identified as containing trade secrets.

3. Properly identified trade secrets shall be kept in a
separgle case file m a secure area not open for
inspection to the general public. The separate case
file containing trade secrets shall be protected from
disclosure in accordance with § 40.1-514:] of the
Code of Virginia.

4. Upon the request of an employer, any employee
serving as the walkihrough represeniaiive in an area
containing Irade secrets shall be an emplovee in that
area or an employee authorized by the emplover to
enter that areq. Where there is no such emplovee
representative, the commissioner will interview a
reasonable number of emplovees working in that area
concerning matters of safety and health.

PART VI
CITATION AND PENALTY.

& 6.1 Issuance of citation and proposed penalty.

A. Each citation shall be in wriling and describe with
particularity the nature of the viclation or violations,
meluding a reference to the appropriate safety or health
provision of Title 40.1 of the Code of Virginia or the
appropriate rule, regulafion, or standard. In addition, the
citation must fix a reasonable fime for abatemnent of the
Violation. The citation will coniain substantially the
Jollowing: “NOTICE: This citation will become a final
order of the commissioner unless contested within fifteen
working days from the date of receipt by the emplover”
Th e citation may be delivered lo the empiover or his
agent by the comnmissioner or may be semnt by certified
mail or by personal service to an officer or agent of the
employer or to the regisiered agent If the emplover is a
corporation.

B. A citation issued under subsection A to an emplover

who violates any VOSH law, standard, rule or regulation
shall be vacated if such emplover demonstrates that:

1. Emplovees of such employer have been provided
with the proper Iraining and equipment {o prevert
such a violation;

2. Work rules designed to prevent such a violation
kave been established and adegquately communicated
to emplovees by such emplover and have been
effectively enforced when such a violation has been
discovered,

3. The failure of employees to observe work rules led
to the violation and

4. Reasonable steps have been faken by such
emplover fo discover any such violation.

C. For the purposes of subseciion B only, the term
“emplovee” shall nol include any officer, management
official  or supervisor having direclion, management
control or custody of any place of employment which was
the subject of the violative condition crled.

D. The penalties as set forth in § 40.1-49.4 of the Code
of Virginia shall also apply to viclations relating fo the
requirements for recordkeeping, reports or other
documents filed or required to be maintained and to
posting requirements.

E. In determining the amount of the proposed penalty
for a violation the commissioner will ordinarily be guided
by the svstem of penalty adjusiment sef forth in the
VOSH Field Operations Manual In any event the
commissioner shall consider the gravity of the violafion,
the size of the business, the good faith of the employer,
and the employer's history of previous viclations.

§ 6.2 Contest of citation or proposed penally; general
proceedings.

A. An emplover to whom a citation or proposed penally
has been issued may contest the citation by notifving the
comumissioner in writing of the contest. The notice of
contest must be mailed or delivered by hand within 15
working days from the receipt of the citation or proposed
penalty. No mistake, inadvertence, or neglect on the part
of the emplover shall serve to extend the 15 working day
period in which the employer must contest.

B. The notice of contest shall indicate whether the
employver is contesting the alleged vielation, the proposed
penalty or the abatement fime.

C. The employer’s contest of a citation or proposed
penalty shall not affect the citation posting requirements
of § 23 of these regulations unless and until the court
ruling on the confest vacates the citation.

D. When the

commissioner has received wriften
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notification of a contest of citation or proposed penalty,
he will atfempt to resolve the matter by settlement, using
the procedures of §§ 8.1 and 8.2 of these regulations.

E. If the matter is not settled or it is determined that
settlement does not appear probable, the commissioner
will itiate judicial proceedings by referring the contested
issues to the appropriate Commonwealth’s Attorney and
arranging for the filing of a bl of complaint and issuance
of a subpoena to the employer.

F. A contest of the proposed penalty only shall not stay
the time for abatement.

§ 6.3. General contest proceedings applicable to the public
sector.

A. The commissioner Wwill not propose penalties for
crtations issued to public employers.

B. Public employers may contest citations or abatemernt
orders by notifving the commissioner n writing of the
contest. The notice of contest must be mailed or delivered
By hand within 15 working days from receppt of the
citation or abatement order. No misiake, madvertence, or
neplect on the part of the employer shall serve fo exitend
the 15 working day period during which the employver
may contest.

C. The notice of contest shall indicate whether the
emplover s contesting the alleged violations or the
apatement order.

D. Public employees may contest abatement orders by
notifving the commissioner in the same manner ds
described at subsection B.

E. The commissioner shall seek to resolve any
controversies or issues rising from a citation issued to any
public emplover in an informal conference as described in
& 8.1 of these regulations.

F. The contest by a public emplover shall not affect the
requirements to post the citation as required at § 2.3 of
these regulation s unless and until the commissioner's or
the court ruling on the contest vacates the cifation. A
contest of a citation may stay the time permitted for
abatement pursuant to § 40.1-48.4 C of the Code of
Virginia.

§ 64 Contest proceedings applicable
subdivisions.

to political

A. Where the informal conference has failed to resolve
any controversies arising from the citation, and a timely
notice of contest has been received regarding a citation
Issued to a public employver other than (the
Commonwealth or one of its agencies, the Commissioner
of Labor and Industry shall schedule a hearing in
-accordance With the provisions of § 9-6.14:11 of the Code
“of Virginia. Upon conclusion of the hearing, the

commissioner Will notify all parficipants within five
working davs of the decision fo affirm, modify or vacate
the contested aspects of the citation or abatement order.

B.  Public emplovers mayv appeal decisions of the
commissioner in the manner provided for In [ § 460-3-495
&8 96.14:15 through 96.14:19 ] of the Code of Virginia.

C. Public emplovees and their authorized representative
have full rights to nofification and participation in all
hearings and appeals as ar e given private sector
employees.

D. If abaterment of citations 1s not accomplished, the
commissioner shall seek injunctive relief under § 40.1-49.4
F of the Code of Virginia.

§ 6.5, Contest proceedings applicable o the
Commonwealth. :

A. Where the informal conference has failed to resolve
any controversies arising from a citation issued fo the
Commonwealth or one of its agencies, and a timely notice
of contest has been received, the Commissioner of Labor
and Industry shall refer the case to the Attorney General,
whose written decision on the contested matter shall
become a final order of the commissioner.

B, Whenever the Comumonwealth or any of is agencies
fails to abate a violation within the fime provided in an
appropriate final order, the Commissioner of Labor &
Indusiry shall formally petition for redress as follows: For
violations in the Department of Law, to the Altorney
General; for violations in the Office of the Lieutenant
Governor, fo the Lieutenant Governor; for Violations
otherwise in the executive branch, to the appropriate
cabinet secretary; for violations in the State Corporation
Comimission, to a judge of the commission, for violations
in the Department of Workers’® Compensation, fo the
Chairman of the Workers’ Compensation Commission; for
violations in the legislative branch of government, fo the
Chairman of the Senafe Commiitiee on Commerce and
Labor; for viclations in the judicial branch, to the chief
judge of the circuit court or to the Chief Justice of the
Supreme Court. Where the violation cannot be timely
resolved by this pefition, the commissioner shall bring the
matter to the Governor for resolution.

C. Where abatement of a violation will require the
appropriation of funds, the commissioner shall cooperate
with the appropriate agency head in seeking such an
appropriction, Where the conumissioner deterrmnes that an
emergency exists, the commissioner shall petition the
Governor for funds from the Civil Contingency Fund or
other appropriate source.

PART VIL
ABATEMENT.

§ 7.1 Conlest of abatement period.
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A. The employer, employees, or employee representalive
may, by written notification to the comrissioner, contest
the time permitted for abatement.

B. The notice of contest of abatement period must be in
writing and shall have been delivered by hand or mailed
to the commissioner within 15 working days from the
date of the receipt of the citation and order of abatement.

C. The same procedures and requiremenis used for
contest of citation and penaity, set forth at §§ 6.2, 6.3,
6.4, and 6.5, of these regulations, shall apply lo contests
of abatement period.

D. The time permitlted for abatement, if contested in
good faith and not merely for delay, does not begin fo
run uniil the entry of a final order of the [ circuit | court.

§ 7.2 Extension of abatement time.

A, Where an extension of abatement is sought
concerning a final order of the commissioner or of a
court, the extension can be granted as an exercise of the
enforcement discretion of the commissioner. While the
extension Is in effect the compnissioner will nol seek to
cite the employer for failure fto abate | the | violation in
question. The employer shall carry the burden of proof fo
show that an extension showld be granfed.

B. The commisstoner will consider a written petition for
an exiension of abatemeni time if the petition is mailed
to or received by th e commissioner prior to the
expiration of the established abatement time.

C. A written petition requesting an exitension of
abatement time shall fnclude the following information:

1. All steps taken by the emplover, and the dates
such actions were taken, In an effort fo achieve
compliance during the prescribed abalement period;

2. The specific additional abalemeni fime necessary in
order to achieve compliance,

3. The reasons such additional time is necessary, such
as the unavaiability of professional or techmical
personnel or of materials and equipment, or because
necessary comstruction or alteration of focilities
cannot be completed by the original abatement date;

4. All available interim steps being taken fo safeguard
the emplovees against the cited hazard during the
abatement period; and

5. A certification that @ copy of the pelition has been
posted and served on the authorized representative of
affected empioyees, if there Is one, in accordance with
§ 23 of these regulations, and a ceriification of the
date upon which such posting and service was made.

D. A written petition requesting am extension of

abatement which is [ fife filed 1 with the commissioner
after expiration of the established abatement time will be
accepted only if the peltilion contains an explanation
salisfactory to the commissioner as to why the petition
could not have been filed in a fimely manner.

1. The emplayer is to notify the commissioner as soon
as possible.

2. Notification of the exceptional circumstances which
prevents complianice within the original abatement
period shall accompany a written petition which
tncludes all information required in subsection C.

E. The comrmissioner will not make a decision regarding
such a petition until the expiration of 15 working days
from the date the petition was posted or served.

F. Affected employees, or their representative, may file
a written objection to a petition for extension of
abaterment Hme. Such objections must be received by the
commisstoner Within 10 working days of the date of
posting of the employer’'s pelition. Failure to object within
the specified time period shall constitute a waiver of any
right to object fo the request.

G. When affecied emplovees, or their representatives
object to the petition, the commissioner Will attempt lo
resplve the issue in accordunce with § 81 of these
regulations. If the matter is not seftled or settlement does
not appear probable, the Commissioner of Labor and
Industry will hear the objections in the manner set forth
at subsection I below.

H. The employer or an affecied emplovee may seek
review of an adverse decision regarding the petition for
extension of abatement to the Commissioner of Labor and
Industry within five working dayvs after receipt of the
corumissioner’s decision.

I An emplovee's objection not resolved under subsection
G of this section or an employer or emplovee appeal
under subsection H will be heard by the Commussioner of
Labor and Industry using the procedures of § 9-6.14:11 of
the Code of Virginia. Burden of proof for a hearing under
subsection (' shall ie with the emplover. Burden of proof
Jor an appeal under subsection H shall lie with the party
seeking review.

1. All parties shall be advised of the time and place
of the hearing by the commissioner.

2. Within 15 working days of the hearing, all parties
will be advised of the Comumissioner of FLabor and
Industry’s decision.

3. Since the issue Is Wwhether the Commissioner of
Labor and Industry will exercise his enforcement
discretion, no further appeal is available.

PART VI
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REVIEW AND SETTLEMENT.,
§ 8.1 Informal conference.

A. An informal conference may be held for the purpose
of discussing any issue raised by the inspection, citafion,
abatement order, proposed penally, nolice of contest, or
any other disputed issue.

B The employer, an employee, or an employee
representative may request an informal conference.
Neither the conference nor a request for a conference
shall stay the running of time allowed for abatement of a
cited violation or the time allowed for filing a notice of
contest of the citation, abatement period or proposed
penalty.

C. The informal conference will be held by the
commissioner. However, other personnel of the
Department of Labor and Industry, Department of Health,
and any ofher state department or agency may
participate as deerned necessary.

D. The time and location of the informal conference
shall be at the discretion of the commissioner, except that
the conference shall not be held at the emplover's work
site.

K. An emplovee representative shall be given the
" lopportunity to participate in a conference requested by
the employer. This same right will be extended to the
employer when an informal conference is requested by
emplovees. It is the duty of the emplover, if he has
requested a conference, to notify the employees by rthe
means described in § 2.3 of these regulations as soon as
the time and place of the conference have been
established. Upon granting am emplovee request for a
conference, the commissioner is responsible for notifving
the employver. The commissioner, at his discretion, may
conduct separate portions of the conference with the
employer and emplovee representative.

F. During or following the conference the cormmissioner
may affirm or amend the citations, penalties, or
abatement period if the order has not become final The
commissioner shall notify the emplover in writing of his
 decision. The employer shall notify emplovees of this
decision in the manner set forth in § 2.3 of these
regulations.

G. The failure to request an informal conference before
the expiration of 15 working days does not preclude
settiemnent at a later stage of the proceedings if a notice
of contest has been timely filed.

§ 8.2, Settlement.

A. Settlement negotiations may be held for the purpose
of resohving any dispule regarding an mspection, crtation,

.. order of abatement, proposed penalty, or any other maiter

involving potential [itigation. Seitlement is encouraged at

any stage of a proceeding uniil foreclosed by an order
becoming final. It is the policy of the commissioner that
the primary goal of all occupational safety and health
activify is the protection of worker safety, health and

welfare; all settlernenis shall be guided by this policy.

B. Settlement negottations will ordinarily take place in
the medium of an informal conference. Emplovees shall be
given notice of scheduled seftlement discussions and shall
be given opportunity to participate [n the manner
provided for in § 8.1 E of these regulations.

C. Where a settlernent with the emplover is reached
before the 15th working day after receipt of a citation.
order of abatement, or proposed civil penalty, and no
notice of contest has been filed, the commissioner shall
forthwith amend the citation, order of abatement, or
proposed civil penalty, as agreed. The amended citation
shall bear a title to indicate that it has been amended
and the amended citation or an accompanying agreement
shall contain a statement to the following effect: “This
citation has been amended by agreement between the
commissioner and the emplover named above. As part of
the wriften agreement, the emplover has waived his right
to file a notice of contest to this order. This agreement
shall not be construed as an admission by the emplover
of civil  [iability for any violation alleged by the
commissioner.”

D. Following receipt of an employer's timely notice of
contest, the conmmissioner will mmediately notify the
appropriate Commonweaith's Attorney and may delay the
initiation of judicial proceedings until settlement
opportunities have been exhausted.

1. During this period, the commissioner may amend
the citation, order of abatement, or proposed civil
penaity through the issuance of an amended citation.
Every such amended citation shall bear a title to
indicate that it has been amended and the amended
citation or the accompanying agreement shall contain
a statement to the following effect: “This amended
citation is heing issued as a resulf of a settlement
between the commissioner and the employer. The
employer, by his signature below, agrees o withdraw
his notice of confest filed in this matter and nof to
contest the amended citation. This agreement shall
not be construed as an admission by the employer of
civif liability for amy violation alleged by the
conunissioner.”

2. At the end of this pericd, If seltiement negotiations
are not successful, the commuissioner will imitiate
judicial proceedings by causing a bill of complaint to
be filed and furning over the contested case to the
Commonweaith’'s Attorney.

E. Emplovees or their representative have the right to
contest abatement orders arising out of settlement
negotiations if the notice is timely filed with the
commissioner within 15 working days of issuance of the
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amended citation and abatement order. Upon recept of ¢
trmely notice of contest the commissioner Will initiate
judicial proceedings.

F. After a bill of complaint has been filed, any
settlement shall be handled through the appropriate
Commonwealth’s Attorney and shall be embodied in a
proposed order and presented for approval to the court
before which the malter is pending. Every such order
shall bear the signatures of the parties or their counsel;
shall provide for abatement of any violation for which the
citation is not vacaled, shall provide that the emplover’s
agreement not be construed as an admission of civil
liability; and may permit the commissioner, when good
cause is shown by the employer, fo extend any abatement
pertod contained within the order.

VAR, Doc. No, R94-374; Filed May 11, 1954, 10:47 a.m.
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REGISTRAR’'S NOTICE: The following regulation filed by
the Department of Labor and Indusiry is exciuded from
Article 2 of the Administrative Process Act in accordance
with § 961441 C 4(c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Safety and Health Codes
Board will receive, consider and respond to pelitions by
any interesied person at any time with respect fo
reconsideraiion or revision.

Title of Regulation: VR 425-02-98. Occupatienal Safety and
Health Standard for Cadmium in Shipyard Employment
(1915.1027).

Statutory Authorify: § 406.1-22(5) of the Code of Virginia.

Effective Date: July 1, 1994.

Summary:

The Qccupational Safety and Health Standard for
Cadmium in  Shipyard Employment established a
single  eight-hour time-weighted average (TWA)
permissible exposure fimit (PEL) of five micrograms of
cadmivm  per cubic meter (ug/ml) of air for all
cadrtium  compounds, including dust and  fumes.
Emplovers are required to comply with fhis limit
primarily by means of engineering and work practice
confrols. For a small mumber of industries, federal

OSHA has also established a separate engineering
control air fimit (SECAL) of 25 ug/m3 as the lowest
Jfeasible level above the PEL that can be achieved by
engineering and work practice controls.

The SECAL, lthe the PEL for other indusiries, must be
achieved by engineering and work practice controls
except lo ilne extent that the emplover can

demonstrate that such controls are noi feasible.

The standard requires the following:

1. Establishment of an eight-hour tHme-weighted
average (TWA} permissible exposure limit (PEL) of
five PHICTOZTams of cadmium (any form) per cubic
meter wr (5 wug/m3) for all cadmium compounds
ncluding dust and fumes.

2. Establishment of an action level of 2.5 ug/im3 as
the level al and above which employers must initiate
certain  compliance acltivities, such a@s exposure
monitoring and medical survelllance. Where the
employer can demonstrate that the exposures of his
or her employees do not exceed the action level, the
employver is not obligated to comply with any of the
standard’s requirements other than provisions for
training workers about the hazards of cadmium.

3. Regulated areus.

4. Engineering and work practice controls.

5. Written compliance programs.

6. Respiratory protection.

7. Written action plan in emergency situations.

& Protective work clothing and equipment.

9. Hygiene facilities and practices.

10. Housekeeping praciices.

1. Medical surveillance.

12 Hazard communication.

13. Recordkeeping.

Note on Incorporation By Reference

Pursuaat to § 9-6.18 of the Code of Virginia, the Occupaticnal Safety and
Health Standards for Cadmium in Shipyard Employment (1915.1027) is
dectared a document generally available to the public and appropriate for
incorporation by reference. For this reasor the entire document will not be
printed in Fhe Virginia Register of Regulations. Copies of the document are
available for inspection at the Department of Labor and Industry, 13 South
13th Street, Richmond, Virginia, and in the Office of the Repistrar of
Regulations, General Assembly Building, Capitol Square, Room 262,
Richmond, Virginia.

On April 25, 1994, the Safety and Health Codes BRoard
adopted an identical version of federal OSHA’s final rule
enfitled, “Occupational Safety and Health Standards for
Cadmium in Shipyard Employmeni,” 29 CFR § 1915.1027,
as published in the Federal Register, Vol. 59, No. 1, pp.
147-215, Monday, January 3, 1994, The standards as
adopted are not set out.

When the regulations, as set forth in the Occupational
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Safety and Health Standard for Cadmium in Shipyard
Employment, § 19151027, and its cerrections and technical
amendments, are applied to the Commissioner of the
Department of Labor and Industry or to Virginia
employers, the following federal terms shall be considered
to read as follows:
Federal Terms VOSH Equivalent

Assistant Secretary
20 CFR 1915.1027

Commissioner of Labor and Industry
1915.1027

Implementation Schedule

Adoption date 4/25/94
Effective date 7/01/94
Exposure Monitoring 8/30/94
[1915.1027(d)(2)}
For small businesses 10/29/94
[19 or fewer employees]
Regulated areas 9/29/94
[1815.1027(e)]
For small businesses 11/28/94
Respiratory protection 9/29/94
[1915.1027¢(g) ]
For small businesses 11/28/94
Compliance program 7/01/95
[1915.:027(T)(2)]
Methods of compliance- 7/01/96
engineering controls
[1915.1027(f)(1)]
Hygiene and lunchroom
facilities
Handwashing facilities 8/30/94
{1915.1027(d) (1) and (2)|
Change rooms, showers, 7/01/95
lunchroom facilities
[1915.1027(d)(1)]
Employee information
and training 9/29/94
[1915.1027(m)(4)]
For small businesses 12/28/94
Medical surveillance 9/29/94
F1915.1027(1)}
:For small businesses 12/28/94

[1910.1027(1)]

VAR. Doc. No. R94-043; Filed May 2, 1934, 10:52 a.m.

‘.‘1.4

i

COMMONWEALTH of VIRGINIA

soans e SHTH VIRGINIA CODE COMMISSION 10 ARG STREET
PEGISTALR OF REGLILATIONS " RICHIAOND. VIRGIAA 24270
General Assembly Building 1204 7863501
May 11, 1954
Hc. Linwgod Saundera, Chaioman
Virginia Sarfety and Health Codes Board
afo Me. John 7. Crisanti, Director
Office of Enforcmment Poliey
The Departmunr of Labor and Industry
13 South Thirteenth Streec
fichmond, Virginia 23212
RE! VR 425-02-38 Occupational $afety and Heaith Standard for
Cadmium in Shipyard Empleyment, L915.1027
Dear Mr. Saunders:
Thia will acknowledge receipt of the above-raference¢ cequlationa

fzom the Department of Labar and Induskzy.

A3 caguirsd by § 9-6.14:14.1 C.d.{¢). of the Code of Tirginia, I
have determiped that thess ragulations ara exempt from the sparacion of
Articls 2 of the Adminiscrative Procesa Ack, de not Jdiffer
materially from chose required by fedecal law,

aince thay

Sincerely, .

Ea

i "/ a4
s SE o Y e
" Joan W. Zmath
Famrozrar f Teepilaits e

’

s ckn
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REGISTRAR'S NOTICE: The following regulation filed by
the Department of Labor and Industry is excluded from
Article 2 of the Administrative Process Act in accordance
with § 9-6.14:4.1 C 4(c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Safety and Health Codes
Board will receive, consider and respend to petitions by
any interested person at any time with respect to
reconsideralion or revision.

Title of Regulation: VR 425-82-9%. Agriceliure Indusiry
Standard for Applicable Standards in 29 CFR 1%1%
(1928.21).

Statutorv Authority: § 40.1-22(5) of the Code of Virginia.

Efifective Date: July 1, 1594.

Summary:

The amendment fo the existing Hazard
Communication Standard includes a number of minor
changes and tecknical corrections fo further clarify
the requirements and thereby help ensure jfull
compliance and achkieve protection for emplovees. In
general, the change adds and clarifies certain
exempiions from labeling and other requirements;
modifies and clarifies aspects of the written hazard
communication program and labeling requirements;
clarifies  and  shghtly  modifies the duties of
distributors, manufacturers and importers o provide
material safety data sheet (MSDSs) to emplovees, and
clarifies certain provisions regarding MSDSs.

Note on Incorporation By Reference

Purszant to § $6.18 of ihe Code of Virginia, the Agriculture Industry
Standard for Applicable Standards in 29 CFR 1910 (1928.21} is declared a
document generally available to the public and appropriate for
incorporation by reference. For this reason the entire document will not be
printed in The Virginia Register of Regulations. Copies of the document are
available for inspection at the Deparitment of Labor and Industry, 13 South
13th Street, Richmeond, Virginia, and in the Office of the Registrar of
Regulations, General Assembly Building, Capitol Square, Room 262,
Richmond, Virginia.

On April 25, 1984, the Safety and Health Codes Board
adopted an identical version of federal OSHA's Agriculture
Industry Standard for Applicable Standards in 29 CFR
1910, 29 CFR 182821, as published in the Federal
Register, Vol. 59, No. 27, pp. 61696184, Wednesday,
February 8, 1994. The standard as adopted is not set out.

When the regulations, as set forth im the Agriculiure
Industry Standard for Applicable Siandards in 29 CFR
1910, § 1928.21, are applied to the Commissioner of the
Department of Labor and Industry or t{o Virginia
employers, the following federal terms shall be considered
to read as follows:

Federal Terms VOSH Equivalent
29 CFR

Assistant Secretary
March 11, 1994

VOSH Standard -
Commissioner of Labor and Industry
July 1, 1994

VAR. Doc, No, RIM-842; Filed May 2, 1994, 10:33 am.

N
COMMONWEALTH of VIRGINTA

VIRGINIA CODE COMMISSICN
General Assembly Buitding

JOAS W SMITH
REGISTRAR OF AEGULATIONS

30 CAPTCL STREET
AICHUOND, ViRCINIA 23218
(BOd} 7861531

May 1i, 19%4

Mr. Linwood Sesundera, Chairman
Virginia Safety and Health Codes Board
c/o Mz. John J, Crisanti, Director
Office of Enforcement Folicy

The Department af Labor and Industry
13 South Thirteenth Street

Richmond, Virginia 23219

RE: VA 425-02-3% Amendment to the Agriculture Standaxd,

Appllcable Standarda in 29 CFR 1910, 1328.21
Dear Mr. Saunders:

This will acknawledge receipt of the abova-raferenced regulations
from the Department of Labor and Industry.

A3 raquired by § ¥-6.14:4.1 C.d4.{c). of the Cods of Virginia, I
have decermined that theas zegulations are exempt from the operation of
Article 2 of the Administrative Process Act, sincs rthey do not differ
materially from those required by federal law.

Sincerely, /

& Jean W. Zmith
Bequzrrar Tt Semular: oo

JHS T 3be
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Title of Regulation, VR 425-02-191. Public Participation
Guidelines.

Statutory Authority: §§ 9-6.14:7.1 and 40.1-22(5) of the Code
of Virginia,

Effective Date: July 1, 1994,

Summary:

Section 9-6.14:7.1 of the Code of Virginia requires
each agency to develop, adopt and use Public
Participation Guidelines for soliciting comments from
interested parties when developing, revising, or
repealing regulations. Agency is defined in the
Administrative Process Act as “Yany authority,
instrumentality, officer, board or other umit of the
state governmeni empowered by the basic laws fo
make regulations or decide cases.” Legislation enacted
by the 1993 General Assembly amended the
Administrative Process Act (APA) by adding additional
provisions to be included in agency Public
Participation Guidelines.

Public Participation Guidelines were adopted by the
Safety and Health Codes Bourd on September 18,
1984. Emergency Public Participation Guidelines which
included fhe new requirements were adopted by the
board June 21, 1993, and were effective June 30,
1993,

The Public Participation Guidelines of the Safely and
Health Codes Board set ouf procedures to be followed
by the board and the Department of Labor and
Industry which ensure that the public and all parties
interested in regulations adopled by the board have a
Jull and fair opportunity to participate at every stage
in the development or revision of regulations.

The regulation sels forth processes o identify
interested groups, to involve the public in the
formudation of regulations, and fo solicit and wuse
public comments and suggestions. For regufations
adopted by the board which are subject lo the

Administrative Process Act, the regulation sets forth
procedures to issue Notices of Intended Regulatory
Action, and lo draft and adopt regulations. It also
defines the role of advisory groups and the use of
openn meetings. The regulation also provides a

procedure to notify the public of proposed federal
Occupational  Safety and Health Administration
regulatory action and encourages the public’s
participation in the formulation of these regulations
at the federal level.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
- 3gency’s response may be obfained from the promulgating
‘agency or viewed at the office of the Registrar of

Regulations.

Agency Contact: Copies of the regulation may be obtained
from Bonnie H. Robinson, Department of Labor and
Industry, 13 South 13th Street, Richmond, VA 23219,
telephone {(804) 371-2631. There may be a charge for
copies.

VR 425-02-101. Public Participation Guidelines.

PART I
DEFINITIONS.

§ 1.1 Definitions.

The following words and terms. when used in these
regulations, shall have the following meaning. unless the
context clearly indicates otherwise:

“Ad hoc advisory group™ means a task force to develop
a new regulation, or review current regulations, or revise
current regulations, or advise the board on parficular
issies under consideration for regulation.

“Administrative Process Aci” means Chapler 1.1:1 (§
9-6.14:1 et seq) of Title 9 of the Code of Virginia.

“Board"” means the Virginia Sufety and Health Codes
Board.

“Commissioner” means the Commissioner of Labor and
Industry or his designee.

“Department” means the Virginia Department of Labor
and Indusiry.

“Locality particularly  affected” means any locality
which bears any identified disproportionate material
impact  Which would not be experienced by other
localities.

“Open meeting” means an informal meeting fo provide
an opportunity for the board or their designee to hear
information, receive views and comments, and to answer
questions presenfed by the public on a particular issue or
regulation under consideration by the board If is a
meeting to faciitate the informal exchange of information
and may be held prior {o or during the regulation
promudgation process.

“OSHA™ means the Occupational Safety and Health
Administration, .S, Depariment of Labor.

“Public hearing” means an informational proceeding
conducted pursuant fo § 9-6.14:7.1 of the Code of Virginia.

“Regulation” means any statement of general
application, having the force of law, affecting the rights
or conduct of any person, promulgated by the board in
accordance with the authority conferred wupon it by
appiicable basic law.
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“Secretary’ means the Secretary of Commerce and

Trade or his desigriee.

PART 1L
GENERAL INFORMATION.,

§ 2.1 Applicabiiity.

These guidelines shall apply to all regulations subject to
the Admimnistrative Process Act which are adopted by the
Virginia Safetv and Health Codes Board and administered
by the Commissioner of Labor and Industry. They shall
not apply to regulations adopted on an emergency basis.
This regulation does nof apply fo regulations exempited
Jrom the provisions of the Administrative Process Act (§
961441 A and B) or excluded from the operation of
Article 2 of the Administrative Process Act (§ 9-6.14:4.1 C).

& 2.2 Purpose.

The purpose of these guidelines is to ensure that the
public and all parties interested in the regulations have a
Jull and fair opporturnity fo participate at every stage in
the development or revision of the regulations.

The failure of any person [o receive amy notice or
copies of any documents provided under these guidelines
shall not affect the validity of any regulation otherwise
adopted n accordance with this regulation.

At the discretion of the board, the procedures in Part
IIf or Part IV may be supplemented to provide additional
public participation in the regulation adoption process or
as necessary fo meet federal requirements.

§ 2.3, Identification of inlerested persons and groups.

The major groups inferested in the regulatory process of
the board are:

l. Business and labor assoctations and organizations
such as the Virginia Manufacturers Association and
the Virginia State AFL-CIO;

2. Persons, groups, businesses, Industries, and
employees affected by the specific regulation who
have previously expressed an interest by writing or
participating in public hearings; and

3. Persons or groups who have asked to be placed on
a matling st

§ 24 Public involvement with formulation of regulafions.

A, The board shall accept petitions fo develop a new
regulation or amend an existing regulation from any
member of the public. The board shall consider the
petition and provide a response within 180 days.

B. The petition, al a minimum, shall contain  the
following information:

1. Name, mailing address and telephone number of
petitioner;

2. Petitioner’s Interest in the proposed action,

3. Recommended regulation or addition, deletion or
amendment lo a specific regulation;

4. Statement of need and justification for the
proposed action;

5. Statement of impact on the petitioner and other
affected persons; and

6. Supporting documnents, as applicable.

PART IiI,
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1. Advisory groups and consulfation.

A. The board may form a standing or ad hoc advisory
group to make recommendations on a proposed
regulation. When an ad hoc advisory group is formed, it
shall include representatives from the interested persons
or groups identified in § 2.5. The membership of any ad
hoc advisory group shall be selected by the board or, at
the board's oplion, by a committee of board members or,
at the direction of the board, by the corvmissioner.

B. Ad hoc advisory groups or consultafion with groups
or individuals will be used when the regulation proposed
Is wunigue to Virginia or more stringent than existing
federal regulations.

C. Ad hoc advisory groups or consultation with groups
or individuals may be used when:

1. The proposed regulation ts of wide general impact;

2. The proposed regulation is of wide general interest
to the public; '

3. The subject of the regulation has nol been
regulated previously by the board;

4. The board determines this is the most effective
method to develop the regulation; or

& The board determines additional technical expertise
and knowledge would be beneficial in developing the
regulation.

§ 3.2, Open meelings.

The board may schedule an open meeting or meelings
to provide information and to receive views and
comments and answer questions from the public. The
meeting(s) will normally be held at locations throughout
the Commonwealth, but if the proposed regulation will
apply only fo a particular area of the state, it will be
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held in the affected area. These meetings may be held
prior to the beginning of the formal regulatory process or
during the Notice of Intended Regulatory Action period or
during the 60-day comment period on proposed
regulations and will be in addition to any public hearing.

§ 3.3 Notice of Intended Regulatory Action (NOIRA),

A. The department, af the direction of the board, will
identify persons or groups, as referred fto in § 2.3,
interested in the development of the regulation and
assemble the appropriate mailing list.

B. The board shall issue @ NOIRA whenever it intends
to consider the development, amendment or repeal of any
regulation, The NOIRA will include:

1. Subject of the proposed regulation.
2 Identification of the persons or groups affected.

3. Summary of the purpose of the proposed regulation
and the issues involved.

4. Listing of applicable laws or regulations, and
locations where these documents can be reviewed or
obiained.

4. FExplanation of federal requirements for adoption
and specific obligations of the board, if applicable.

6. Request for comments from Interested parties and
deadiine for receipt of the written comments.

7. Notification of time and place of open meeting(s), if
the board intends to hold open meetings.

8. Name, address and telephone number of staff
person to be contacted for further information.

9. Staternent that the board intfends to hold a public
hearing on the proposed regulation after it is
published.

C. If appropriate. the board will appoint an advisory
group as outhined in § 3.1.

D. The NOIRA will be disseminated fo the public via:

1. Distribution by matl, facsimile or other appropriate
delivery method (o persons on the appropriate mailing
list.

2. Publication in The Virginia Register of Regulations.
3. Publication in a newspaper of statewide circulation.
4. Publication in newspaper(s) in localities particularly
affected by the regulation. The localities particularly

affected have been identified by the department at
the direction of the board.

§ 3.4. Proposed regulations.

A, After consideration of public comment, the board
may prepare a proposed draft regulation and any
necessary documentation required for review. If an ad hoc
advisory group has been established, the draft regulation
shall be developed in consultation with such group.

B. The conunissioner, at the direction of the board, will
present the proposed draft to the secretary's office for
review and concurrerice prior to the formal adoption by
the board and the beginning of the 60-day public
coniment period.

C. The board will submit the proposed regulation to a
60-day public hearing/comment period by forwarding the
following documents to the Registrar of Regulations by
the established submission date for the desired date of
publication in The Virginia Register and the beginning of
the 60-day comment period.

1. Notice of public hearing/comment period, Which
will contain the following:

a. The date, time and place of the public hearing.
(Public hearing is defined in this regulation.)

b. The legal authority of the board fo act.

c. The name, address and felephone number of an
ndividual to contact for further mformation and
where fo submil written copments.

2. Full text of the regulation.
3. Summary of the regulation.

4. Statement of the basis of the regulation, defined as
the statutory authority for promulgating the
regulation, including an identification of the section
number and a brief statement relating the content of
the statutory authority to the specific regulation
proposed.

5, Statement of the purpose of the regulation, defined
as the rationale or justification for the provisions of a
new regulation or changes to an existing regulation,
from the standpoint of the public’s health, safety or
welfare,

6. Statement of the substance of the regulation,
defined as the identification and explanation of the
key provisions of the regulation.

7. Statement of the issues of the regulations, defined
as the primary advantages and disadvantages for the
public, and as applicable for the department or the
state, of implementing the new or amended regulatory
provisions.

8. Statement of the estimated mpuact, defined as the
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projected number of persons affected, the projected
costs, expressed as a doflar figure or range, for the
implementation and compliance with the new
regulation or amendments, and the identity of any
localities particularly affected By the regujation. The
estimated impact shall represent the board's best
estimate for the purposes of public review and
comment, but the accuracy of the estimate shall in
no way dffect the validity of the regulation.

9. 4 copy of the written assurance from the Office of
the Attorney General which states that the board has
the statutory authority to Issue the proposed
regulation.

10. 4n explanation of how clarity and simplicity were
assured in drafting the regulations.

i11. A statement describing the alfernative approaches
that were considered to meet the need the proposed
regulations address, and assurance that the proposed
regulations are the least burdensome available
alternative.

12, A schedule seiting forth when, affer the effective
date of the regulation, the hoard will evaluale it for
effectiveness and continued need.

D. Concurrently with the preceding step, the board will
submit required documentation to the Governor’s office,
the Dapartment of Planning and Budget, and the Office of
the Secretary of Commerce and Trade.

E. Upon receipt of the proposed regulation and
appropriate docurmentation, the Registrar of Regulafions
will publish the summary of the regulation and the public
hearing notice n The Virginia Register and in a
Richmond area newspaper of general circulation. If
applicable, the department Wwill request that the Registrar
publish the notice in newspapers in other areas of the
state. The department will mail a copy of the notice fo
persons and groups on the appropriate mailing Iist.

F. During the public comment period, the regulation
will be available for review concurrently by the following:

1. The public,
2. The Governor,
3. The General Assembly,
4. The Secretary of Commerce and Trade, and
5. The Attorney Gerneral.
§ 3.5, Completion of the adoplion process.
A. The board shall prepare a summary of the oral and

written comments received during the 60-day public
comment period and the board's response lo ithe

comiments. A draft of the board's summary shall be sent
to all parties who commented on the proposed regulation.
The summary shall be sent at least five days before final
adoption of the regulation.

B, At the end of the 60-day public comment period, the
department shall prepare the final proposed regulation.

C. The final regulation shall be submitted to the board
for adoption.

D. The board shall submil the final reguiation fo the
Registrar of Regulations for publication in The Virginia

‘Register at least 30 days prior to the effective date of the

regulation.

E. The following documents shall be sent o the
Registrar's office. Concurrently, these documents shall be
sent to the Governor's office, the Department of Planning
and Budget, and the Office of the Secretary of Commerce
and Trade.

1. A4 copy of the final regulation.

2 A current summary and statement as fo the basis,
purpose, substance, issues, and impact of the
regulation.

3. The summary of the oral and writlien comments ‘
received during the 60-day public comment period and
the board’s response to the comments.

PART IV.

OQCCUPATIONAL SAFETY AND HEALTH
STANDARDS PROMULGATED RY THE U. S.
OCCUPATIONAL SAFETY AND HFEALTH
ADMINISTRATION.

§ 4.1 General.

The TVirgmia State Plan for the enforcement of
occupational safety and health laws commits the state to
adopt regulations that shall be al lpast as stringent as the
standards promulgated by the U. S. Department of Labor,
Occupational Safety and Health Administration.

Accordingly, participation in the formulation of such
regulations must occur during the adoption of the
regulations af the federal level To encourage such
participation the following actions will be taken.

§ 4.2. Notice of proposed federal regulatory action.

A. When advised of proposed federal regulatory action,
the board will prepare a general notice of the proposed
federal reguilatory action for publication in The Virginia
Register. The general nolice will include:

1. Subject of the proposed reguiation.

2. Summary of the issue involved and purpose of the

Virginia Register of Regulations
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proposed regulation.

3. Timetable for submitting wriften cormments or
notification of desire fo be heard at hearing or both.

4. Time and place of public hearing.
b, Request that comments be submitied fo OSHA with
a copy fo the Virginia Department of Labor and
Industry.
6. Name and address of contact at OSHA.
7. Copy of proposed regulation.

B. The notice will be disseminated to the appropriate

persons or groups identifled and placed on a mailing list
assembled in accordance with § 2.3 of these guidelines.

VA.R. Doc. No. R94-968; Filed May 11, 1994, 10:50 a.m.

L B 2

1910.132. These paragraphs contain requirements
covering equipment selection. defective and damaged
equipment, and Itraining, respectively. Also, a new
section, 1910.138, has been added to this subpart to
address hazards fo the hands. Nonmandatory
Appendices A and B have also been added to this
subpart to provide additional guidance to employers
and employees with regard to PPE for eye, face,
head, foot and hand hazards.

Note on Incorporation By Reference

Pursuant fo § $6.18 of the Code of Virginia, Subpart 1 of the General
Industry Standards for Personal Profective Equipment (1810.132 through
1910.140) is deciared a documeat generally available to the public and
appropriate for incorporation by refereace, For this reason the entire
document wili not be printed in The Virginia Register of Regulations.
Copies of the decument are available for inspection at the Department of
Eabor and Industry, 13 South 13th Street, Richmond, Virginia, and in the
Office of the Registrar of Regulations, General Assembly Building, Capitol
Square, Room 262, Richmond, Virginia,

REGISTRAR'S NOTICE: The following regulation filed by
the Department of Labor and Industry is excluded from
Article 2 of the Administrative Process Act in accordance
with § 9-6.14:4.1 C 4(c) of the Code of Virginia, which
excludes regulations that are necessary {o meet the
requirements of federal law or regulations, provided such
‘regulations do not differ materially from those required by
federal law or regulation. The Safety and Health Codes
Board will receive, consider and respond to petitions by
any interested person at any time with respect to
reconsideration or revision.

Title of Regulation: VR 425-02-151. Personal Protective
Equipment, General Industry (1910.132 through 1910.148).

Statutory Authority: § 40.1-22(5) of the Code of Virginia.

Efifective Date: July 5, 1494.

Summary:

These amendments to the existing Subpart I, Personal
Protective Equipment (PPE), include standards
conlaining general requirements for all PPE under
1810.132 and other standards that set design,
selection, and use requirements for specific lypes of
PPE (eve, face, head, fool and hand).

Federal OSHA has updated the standards for PPE fo
be more consistent With the current consensus
regarding good industry practices, as reflected by the
latest editions of the pertinent American National
Standards Institute (ANSI) standards. These revisions
will provide guidance for the selection and use of
PPE as well as clearer requiremenis, when
appropriate, that are performance oriented.

New paragraphs (d), (e} and (f} have been added to

On April 25, 1994, the Safety and Health Codes Board
adopted an identical version of federal OSHA’s
amendments to Subpart I, General Industry Standards for
Personal Protective FEquipment entitled, *“‘General
Requirement,” 29 CFR 1910.132; “Eye and Face
Protection,” 28 CFR 1910.133; “Foot Protection,” 29 (FR
1910.135; “Head Protection,” 29 CFR 1910.136; and the new
standard, “Hand Protection,” 29 CFR 1910.138 as jointly
published in the Federal Register, Vol. 59, No. 66, pp.
16360-16364, Wednesday, April 6, 1994. The amendments as
adopted are not set out.

When the regulations, as set forth in the standards for
Personal Protective Equipment, General Industry, §§
1910.132 through 1910.140, are applied to the Commissioner
of the Department of Labor and Industry or fo Virginia
emplovers, the following federal terms shall be counsidered
to read as follows:

Federal Terms VOSH Equivalent

29 CFR 1910.132 1910.132
29 CFR 1910.133 1910.133
29 CFR 1910.135 1910.135%
28 CFR 1910.136 1910.136
29 CFR 1810.138 1910.138

Assistant Secretary
July 8, 1994

Commissioner of Labor and Industry
July 5, 1894

VAR, Doc. No. R94-941; Filed May 2, 19%4, 10:53 a.m.
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COMMONWEALTH of VIRGINIA

ket W ShaiTH VIRGINIA CODE COMMISSION 16 CAPITOR, STREET
RERATRAR OF AEGULATIONS . RICHMOND. VIRGING 23212
General Assembiy Building Ty

May 13, 1934

ur . Linwnod Saundsacr, Chairman

Virginia Safery and Health Codes Board

</o Mr. John J. Cziyapci, Director

Office of nforcement Zolicy

The Department of Labor and Industsy

13 Souch Thigteenth Street

Richmond, Virginia 232219 .

RE: VR 425-02-151, Fersonal Protective Equipment,
Ganeral Indnscry, 1910.132-1510.249

Deac Mr. Saunders:

This will acknowledgs zeceipt Oof the above-referenced tegulaticna
from the Department of Labhor and Industry.

A3 required by 5 9-6.14:4.1 C.4.{c}. of the Cods of Virginia, I
have determinsd that these regulations are exempt from the operatjion of
Acticle 2 of the Administrative Frocesa Act, since they do not differ
macerially fzom those cegquired by federal law.

Sincersly,

7 i

7o, oo g
e Z/ e

» Joan W. 3mith
Pz

-

L o~f Samrrery o

Virginia Register of Regulations
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REGISTRAR'S NOTICE: The following regulation filed by
the Department of Labor and Indusiry is excluded from
Articie 2 of the Administrative Process Act in accordance
with § 9-6.14:4.1 C 4(c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federat law or regulation, The Safety and Health Codes
Board will receive, consider and respond to petitions by
any interested person at any time with respect (o
reconsideration or revision.

Title of Regulation: VR 425-82-173. Shipyard Empleyment
Standard for Hazard Communication (1815.1266).

Statutory Authority: § 40.1-22(5) of the Code of Virginia.

Effective Date: July 1, {854,

Summary:

The purpose of the Hazard Commurnication Standard
is to ensure that the hazards of alfl chemicals
produced or imported are evaluoied, and thai
information concerning their hazards is fransmitted to
employvers and employees. The sltandard uses a
three-pronged approach. First, chemical manufactirers
and importers must review avarlable scientific
evidence concerning the physical and health hazards
of the chemicals they produce or import {o determine
if they ure hazardous. Second, for every chemical
found fo be hazardous, the chemical manufacturer or
importer must develop comprehensive material safety
data sheets and warning labels for containers and
send both downstream along with the chemicals.
Third, all employers must develop a written hazard
communication program and provide Information and
training fo emplovees about the hazardous chemicals
In thetr workplace.

Note on Incorporation By Reference

Pursuant to § $-6.18 of the Code of Virginia, the Shipyard Employment
Standard for Hazard Communication (1915.1200) is declared a document
generally available fc the public and appropriate for incorperation by
reference. For this reason the entire document will not be printed in The
Virginia Register of Regulations. Copies of the document are available for
inspection at the Department of Labor and Indusiry, 13 South 13th Street,
Richmond, Virginia, and in the Office of the Regisirar of Regulations,
General Agsembly Building, Capito! Sguare, Room 262, Richmond, Virginia.

On April 25, 1994, the Safety and Health Codes Board
adopied an identical version of federal OSHA’s Shipyard
Employment Standard for Hazard Communication, 20 CFR
1815.1200, as published in the Federal Register, Vol. 59,
No. 27, pp. 6168-6184, Wednesday, February 9, 1894, The
standard as adopted is not set out.

When the regulations, as set forth in the Shipyard
Employment Standard for Hazard Communication, §
19151200, are applied to the Commissioner of the

Department of Labor and Industry or to Virginia
employers, the following federatl terms shall be considered
to read as follows:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard
Assistant Secretary Commissioner of Labor and Industry
March 11, 1904 July 1, 1994

VAR, Doc. No. R94-940; Filed May 2, 1994, 10:54 a.m.

COMMONWEALTH of VIRGINIA

VIRGINIA CODE COMMISSION
General Assembly Building

J10CAMTOL STACET
FUCHIOND, VAGINA 23215
1804) Ta53501

REGISTRAR OF REGULATIONS

May 11, 1994

Mr. Linwood Saundera, Chairman
Virginia Safety and Health Codes Board
e/o Mr. John J. Crisanti, Dirsctor
Office of Enforcement Policy

The Department af Labur and Industry
13 South Thirreenth Street

fichmand, Virginia 23219

RE: VR 425-02-173, Shipyard Employment Standard

for Hazard Communication, 1315.1200

Daar e, Saunders:

Thir will acknowiedge receipt of the abgve-referenced regulations
from the Department of Lahor and Industry.

As required by § 2-6.14:4.1 C.4.(c}. of the Code of Vizginja, =
hava determined that thess regulations are exempt from tho aperation of
Article 2 of che Administrative Process Act, 3zince they de not differ
mzterially from those required by federal law.

_-Z'l_i,\nce:zlyr /
i

s wean W. Smith

Bamyzrrar v Taom] e

SWE D b

Virginia Register of Regulations
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REGISTRAR'S NOTICE: The following regulation filed by
the Depariment of Labor and Industry is excluded from
Article 2 of the Administrative Process Aci in accordance
with § 9-6.14:4.1 C 4(c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation, The Safety and Health Codes
Board will receive, consider and respond to petitions by
any inierested person at any {ime with respect to
reconsideration or revision.

Title of Regulation: VR 425-02-174. Longshoring Standard
for Hazard Communication (1918.96).

Statutory Authority: § 40.1-22(5) of the Code of Virginia.

Eifective Date: July I, 1994.

Summary:

The purpose of the Hazard Communication Standard
is to ensure that the hazards of «ll chemicals
produced or Iimported are evaluated, and that
information concerning their hazards is transmiited to
emplovers and employees. The standard uses a
three-pronged approach. First, chemical manufacturers
and importers must review available scientific
evidence concerning the physical and health hazards
of the chemicals they produce or import to defermine
if thev are hazardous. Second, for every chemical
Jound to be hazardous, the chemical manufacturer or
importer must develop comprehensive material safety
data sheets and warning labels for confainers and
send both downstream along with the chemicals.
Third, all employers must develop a written hazard
communication program and provide information and
training to employees about the hazardous chemicals
in thefr workplace.

Note on Incorporation By Reference

Pursuant to § 9-6.18 of the Code of Virginia, the Longshoring Standard for
Hazard Communication (1918.90) is declared a decument generally available
to the public and appropriate for incorporation by reference. For this
reason the entire document will not be printed in The Virginia Register of
Regulations. Copies of the document are available for inspection at the
Department of Labor and Industry, 13 South 13th Street, Richmond,
Virginia, and in the Office of the Registrar of Regulations, General
Assembly Building, Capitol Square, Room 262, Richmond, Virginia.

On April 25, 1994, the Safety and Health Codes Board
adopted an identical version of federal OSHA’s Longshoring
Standard for Hazard Communication, 29 CFR 1%18.90, as
published in the Federal Register, Vol. 59, No. 27, pp.
6169-6184, Wednesday, February 9, 1994. The standard as
adopted is nof set out.

When the reguiations, as set forth in the Longshoring

~.. Standard for Hazard Communication, § 1918.90, are applied

to the Commissioner of the Department of Labor and

Industry or to Virginia employers, the following federal
terms shall be considered to read as follows:

Federal Terms VOSH Eguivalent
29 CFR

Agsistant Secretary
March 11, 19S4

VOSH Standard
Commissioner of Labor and Industry
July 1, 1994

VAR, Doc. No. R94-93%; Filed May 2, 1994, 10:35 a.m.

COMMONWEALTH of VIRGINIA

YIRGIMNIA CCDE COMMISSION
General Assembly Building

HOCAPITER STREET
AICHUONG, VIRGINGA 23210
REA 7BB-2591

A v, Sa
AEGISTRAR OF ASGULATIONS

May 11, 1984

HMr. Linwoad Saunders, Chaivman
Virginia Safety and Health Codes Boazd
/o ¥r. Jehn J. Crisanti, Dirsctor
Office of Znforcemant Policy

The Depactment of Labor and Induzstry
13 Scuth Thirteenth Strest

Righmond, Virgiaia 23219

RE: VR 425-02-174, Lengaheoring Standard for

Hozard Communication, 1918,30

Ooar Mr. Saunders:

Thiz will acksowledgs receipt of the above-taferenced czeguiations
from the Department ¢of Laber and Industry.

As requirmd by § 9-6.14:4.1 C.4.(c)l. of the Code of Virginia, T
have determined that thase regulations ace exempt fzom the opsration of
Azrticle 2 of =has Adminjiscracive Procm=as Act, zince thay do not differ
materially from thosa required by federal law.

Sinceraly,

. Joan W. Smith
Ragrstrar =f feaniiti -

W5 1be
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DEPARTMENT OF MEDICAL ASSISFANCE SERVICES
(BOARD OF)

REGISTRAR'S NOTICE: The regulations are exempi from
the Administrative Process Act in accordance with §
9-68.14:4.1 C 4(c) of the Code of Virginia, which excludes
regulations that are necessary to meet the requirements of
federal law or regulations, provided such regulations do
not differ materially from those required by federal law
or regulation, and in accordance with § 96.14:41 C 4(a),
which excludes regulations that are necessary to conform
to changes in Virginia statutory law or the appropriation
act where no agency discretion is involved. The
Department of Medical Assistance Services will receive,
consider and respond fo pefitions by any interested person
at any time with respect to reconsideration or revision.

Title of Regulations: State Plan for Medical Assistance
Relating to OBRA ‘33 Medical Child Support.

VR 460-21-6%. Third Party Liability (§ 4.22 (a) and (b))
VR 469-01-§9.5. Third Party Liability (§ 4.22(e), (d), and
().

VR 460-01-76. Third Party Liability (§ 4.22(f), (g), and
(h}). '

Statutory Authority; § 32.1-325 of the Code of Virginia.
Effective Date: July 1, 1994,

Summary:

The purpose of this action is to amend the Plan for
Medical Assistance concerning medical child support
due to action taken by the Congress in OBRA 93 §
13623 and by the General Assembly in laws enacted
during the 1994 session. This action is intended to
provide more health insurance coverage for children,
Whenever the custodial parent or an abseni pareni
has health insurance coverage available through an
employer, to reduce the financial burden on the Title
XIX medical assistance tax dollars.

The section of i‘he State Plan affected by this action
contains preprint pages 69, 69a, and 70 (VR 460-01-69,
VR 460-01-69.1, and VR 460-01-70.}

The jollowing measures will bring the State Plan into
conformity with the provisions of federal law as
enacted in §§ 13622 and 5188 of the Omnibus Budget
Reconciliation Act of 1993 (OBRA 93) and state law
(HB 1057 and HB 1305) enacted during the 1994
session of the General Assembly:

1. Prohibit insurers from faking Medicaid status into
account when enrolling an individual or in making
benefit payments;

2 Provide that the Commonwealth has a right lo
third parfy payments to the extent it has paid for
benefits or services for an individual covered by
MSUranee;

3. Prokibit an insurer from denying enrollment of a
child who has been born out of wedlock, has not
been claimed on the parent’s federal income tax
return, or does not reside with the parents or in the
insurer's service area;

4. Permit an employer [o withhold from an
employee’s compensation the emplover's share of
premiums for health coverage;

5. Prohibit an insurer from imposing requirements on
a state agency administering Medicaid which has
been assigned the rights of an individual eligible for
medical  assistance different from an  agent or
assignee;

6. Permit the state agemcy to garnish wages, salary
or other employment income of, and withhold state
tax refunds to any person who is required by court
or administrative order to provide insurance coverage
to a child eligible jfor medical assistance. The parent
must have received payment from a third party for
the cost of services, but has not used such payment
to reimburse the other parent or the provider of
services; and

7. Require group health plans to treat children placed
in a participant’s home or adopiion the same as
natural children and not restrict coverage solely
because of the child’s preexisting condition.

Because of various loopholes in prior laws and
regulations, insurers and other liable third parties
were able to escape their liability to provide health
care coverage and medical care fto Medicaid and
children of absent parents.

Because these regulations merely reflect federal and
state laws, the agency projects no negalive issues
involved in implementing this regulatory change. The
primary advantages to this action are {o improve the
collection of recoveries from liable third parties under
the Medicaid last pavor status, improve insurance

coverage for Medicaid and children who are receiving
child support from absent parents, reduce the
financial burden on custodial parents jor providing
care to these children, and improve the payment
process to care providers. There are no disadvantages
to the public or the state from this legislation and
rulemaking. There will be an impact on insurers,
employers and absent parents which may not be
perceived as positive from their particular perspective,
but the overall legislation is good public policy.

This regulation, as did the legislation that preceded i,
affects o number of different groups and
constituencies. There will be a postfive impact on the
Medicaid agency and the Commonwealth because
more Medicaid children will be covered by insurance
and collection enforcement will be improved. There
will be a positive impact on custodial parents because

Virginia Register of Regulations
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of the improved Medicaid coverage.

The regulation places new burdens on insurers and
employers which may not be received positively. It
also puts new responsibilities on absent parents. The
legislation and these comparnion regulations should
kelp assist providers in receiving reimbursement for
services provided fo these children.

Although there will be a positive fiscal impact to
Medicaid because of improved insurance coverage, the
overall impact to the program will be refatively small.
This is because the average annual expenditure for
services is small for children under the age of 21
compared to other groups. During 1993 the average
annual  expenditure for a child under 21 was
approximately $900 as compared to disabled adulls at
$6,405, and the aged at §6,297. In addition, these
changes will affect only a small portion of our eligible
children.

Based upon enactment of HB 1057 and on the
percentage of individuals covered by ERISA plans,
general fund recoveries could increase by
approximately §310,000 in fiscal year 1995 and
approximately $420,000 in fiscal year 1996. Once
sqvings begin, they will be reflected in the agency
Jforecast.

VR 460-01-69. Third Party Liability (§ 4.22(a) and (b)).

§ 4.22. Third Party Liability.

Citation: 42 CFR 433.137

fa) The Medicaid agency meets all requirements of:

(1) 42 CFR 433.138 and 433.139.
(2) 42 CFR 433.145 through 433.148.
(3} 42 CFR 433.151 through 433.154.
(4) Sections 190Zayf25¥H) and (I} of the Act.

Citation: 42 CFR

433.138(f)

190Zay25YH) and () of the Ack

(b) Attachment 4.22 - A

(1) Specifies the frequency with which the data
exchanges required in § 433.13§dy1) (dy3) and (df4)
and the diagnosis and (rauma code edils required in §
433.138e} are conducted;

Citation: 42 CFR 433.138gk 1¥ii) and (2§ij)
(&) Describes the methods the agency uses for meeting

the Jfollow-up requirements contained in §
433.138g¥ 1)) and (g 2Ki)

Citation: 42 CFR 433.138g¥3)i) and (i)

{3 Describes the methods the agency uses for
following up on information obtained through the
state motor vehicle accident report file date exchange
required under § 433 13§dy4yii) and specifies the time
frames for incorporation into the eligibility case file
and Into its third party dala base and third party

recovery unit of all information obfained through the
follow wp that identifies legally lable third party
resources; and

Citation: 42 CFR 433.13%gk4)i) through (i)

(4) Describes the methods the agency uses for
Jollowing up on paid claims identified under §
433.15%a) (methods include a procedure for periodically
identifving those frauma codes that yield the highest
third party collections and giving priority to following
up on those codes) and specifies the time frames for
incorporation into the eligibility case file and intfo its
third party data base and third party recovery unit of
all information obiained through fhe follow up rthat
identifies legally liable third party resources.

VR 460-01-69.1. Third Party Liability (§ 4.22(c), (d), and
(e)).

§ 4.22 feontinued)
Citation: 42 CFR 433 13%by3yriyA)

(¢) Providers are required to bill liable third parties
when services covered under the plan are furnished to an
individual on whose behalf child support enforcement is
being carried oul by the state IV-D agency.

(d} Attachment 4.22-B specifies the following:
Citation: 42 CFR 433.13%by3yiiyC)

(1) The method used in determining a provider's
compliance with the third party billing requirements
at § 433 13FBY3INiyC).

Citation: 42 CFR 433.13%f¥2)

(2} The threshold amouni or other guideline used in
determining whether fo seek recovery or
reimbursement from a liable third party, or the
process by which the agency determines that seeking
recovery of reimbursement would not be cost
effective.

Citation: 42 CFR 433.13%f3

(3) The dollar amount or time period the state uses to
accurulate  bBillings from a particular liable third
party in making the decision to seek recovery of
retmbursement.
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Citation: 42 CFR 447.20 f“‘.a
)
fe) The Medicald agency ensures that the provider %ﬁ@nf
furnishing a service for a service for which a third party
Is liable follows the restrictions specified in 42 CFR COMMONWEALTH of VIRGINIA
442.20. VIRGINIA CODE COMMISSION 13 CAPLTCX, STREET
’ General Assembly Building e s svn
VR 460-01-70. Third Party Liability (§ 4.22(f), (g), and
h}).
( )) May 11, 1384
§ 4.22 (continued)
Citation: 42 CFR 433.151(a) ; 56 ER 46652
) Mr. Bruce Koslowski, Commissiomer
(f) The Medicaid agency has written cooperative Soh want mrond Strest, dure 100
agreements for the enforcement of rights to and collection Richmand, Virginis zme
of third Darty benefits assigned to the sfate as a condition RE: VP 460-01-69; 460-01-69.1; 460-01-70 - Third Party Liahalzty
of eligibility for medical assistance with af least one of the
following: (Check as appropriate.) Deaz Mx. Hoslowski:
Thiz will acknowledgs raceipt of tha above-referencad rsawiations

from the Department of Medical Assistance Servicea.

State title IV-D agency. The requirements of 42
CFR 433_152“)} are met. An rTeguired by 5 9-6.14:4.1 C.4.(c). of the Code of virginia, 1

have determined that these regqulations are exempt from = zatign of
Article 2 of the Adminiastrative Froecess Act, since they
d by federal law
sssmmaticn  thab

2 teriall- b3 * h require
7] Other appropriate state agency(s) rermenanion  is weemioed om !
Geaeral's Office and HOFR approve the content as  oor

relevant law.

0 Other appropriate agency(s) of another state
O Courts and law-enforcement officials.

Citation: 42 €FR 433153y 50 FR 46652 [90%ak6l) of the
Act

42 %%m%mmm

payanents and for distributing third party eolicctions:

Incentive payments under § 433353 are wel
be making collections Hself {refer to State Medicald
Manuet Part 3 - Elgibility (December 1985 ¢ 3006
By

{g) The Medicaid agency assures thal the state has in
effect the laws relating to medical child support under §
1908 of the Act.

Citation: 1306 of the Act

(h) The Medicaid agency specifies the guidelines used in
determining the cost effectiveness of an employer-based
group healih plan by selecting one of the following.

[0 The Secretary’s method as provided in the State
Medicaid Manual, § 3910.

The state provides methods for determining cost
effectiveness on Attachment 4.22-C (VR
460-02-4.2230).

VAR. Doc. No. R94-549; Filed May 5, 1994, 11:21 am.
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REGISTRAR'S NOTICE; The amendments to the following
regulation are exempt from the Administrative Process Act
in accordance with § 9-6.1441 C 4(c) of the Code of
Virginia, which excludes regulations that are necessary to
meet the requirements of federal law or regulations,
provided such regulations do not differ materially from
those required by federal law or regulation, and in
accordance with § 8-6.14:4.1 € 4(a), which excludes
regulations which are necessary to conform to changes in
Virginia statutory law or the appropriation act where no
agency discretion is involved. The Department of Medical
Assistance Services will receive, consider and respond to
petitions by any interested person at any time with respect
to reconsideration or revision.

Title of Regulation: State Plan for Medical Assistance
Relating to Rebasing State-Owned University Teaching
Hospitals; 1934 Dispropoeriionate Share Hospital
Payments,

VR 460-02-4.1910. Methods and Standards for Establishing
Payment Rates—Enpatient Hospital Care.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date: July 1, 1994,

Summary:

The purpose of this action is to amend the Plan for
Medical Assistance concerning rebasing of state-owned
university teaching hospitals due fo action taken by
the 1994 General Assembly in the Appropriations Act
Item 396G. This action «also implements the
requirements of the Omnibus Budgel Reconciliation
Act (OBRA) of 1893, § 13621, regarding payments fo
disproportionate share hospitals.

The section of the State Plan affected by this action
is Attachment 4.194 to the Stale Plan.

Rebasing State-Owned University Teaching Hospitals

This regulation will increase reimbursemeni lo
state-owned university feaching |hospitals. It is
resulting from @ mandate fo DMAS in the
Appropriations Act Item 396G.

Effective July 1, 1988, the State Plan was amended lo
sel a separate ceiling for the tweo state-owned
university teaching hospitals. The change addressed a
disparity in the prior reimbursement system Which
grouped the fwo stateowned university teaching
hospitals with hospitals of similar bed size and

geographic area for the purpose of establishing a
reimbursement ceiling for inpatient operating costs.
Because of extensive medical educational activities,
state-owned university lteaching hospitals incurred
higher operating costs and provided a higher

percentage of care to Medicaid patients (18% of the

total Medicaid days) than privately operated facilities.
As a result, state-owned university feaching hospitals
incurred a greater disparity between Medicaid
reimbursement and their actual operating costs.

Creation of a separate group ceiing jfor the
state-owned university leaching hospitals eliminated
the previous disparity and allowed them to recover
more of their unique costs. Existing policy is based on
a base year of 1988 for rate setting. The current
regulgtory action Wwill resuilt in the use of 1993 as a
basis for rafe setting. This will ensure that more
current data is used fo determine the ceiling.

The advantage of the regulafory action Is a more
generous Medicaid reimbursement to the state-owned
university teaching hospitals. There are no known
disadvantages. The agency projects no negative issues
involved m implementing this regulatory change.

The two stale-owned university [leaching haspitals,
University of Virginia and Medical College of Virginia,
are affected by this regulatory action. No recipients
are affected. The budgetary impact is projected to be
an increase of $17,400,000 (§8.700.000 General Fund
and $8.700,000 Nongeneral Fund} per vear for FY
1995 and FY 1996. This funding is provided for in HB
30 as referred to the Governor.

1994 Disproportionate Share Hospitals

Congress enacted § 4112 of OBRA 1987 to establish
minimum uniform requirements for the states fo
follow in establishing methods for defining
disproporiionate  share hospitals and determining
pavment adiustments. Effective November 8, 1959, the
State Plan was amended lo comply with the federal
regulation.

Currently, payments to disproportionate share
hosprtals are made in accordance with the State Plan
and there 15 no ceiling requirement confained in the
State Plan. OBRA 1993, § 13621, requires that a
limitation calculated as set forth in 42 US.C.
1396r-4g) be applied to pavments fo disproportionate
share hosprtals. This State Plan amendment will
implement the federal legisiative requirements
regarding Iimitations on pavments to disproportionate
share hospitals.

The limit imposed by OBRA 1993 is effective July I,
18994, for public hospitals and July 1, 1995, for privale
hospitals. It provides that disproportionate share
hospital payment adjustments can be no more than
the costs of providing inpatient and ouipatient
services to Medicaid and uninsured patients, less
pavments received from Medicaid (other than
disproportionate share hospital payment adjustments)
and uninsured patients. (Revenues also do not include
grants from government agencies.)
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For public hospitals with high dispropertionate share,
there is a one-year transilion period during which
they may receive disproportionate share hospital
payments n an amount up to 200% of cosis of
providing services (agamn, net of nondisproportionate

share hospital Medicaid revenues), so long as the
Governor certifies (o the Secrefary that the payments
in excess of 100% of the costs are used for health
services. (High disproportionate share means that the
hospital meets a high volume lest or has a Medicaid
utifization rate of at least one standard deviation

above the mean jor the state)

The advantage of the regulatory action is fo assure
compliance with federal law, preventing the stale
from losing ifs Jederal financial participation. The
disadvantage s that- the amendment may reduce
payments to some private disproportionate share
hospitals and will reduce payments to some public
disproportionate share hospitals.

It s estimated that this action will reduce payments
to state mental health and mental refardation
hospitals by $9.5 million (the ‘94-96 biennium budgel
Jor the Depariment of Menial Health, Mental
Retardation and Substance Abuse Services reflects this
reduction) and fo Lake Taylor Hospital by $1.9 million
in SFY 1995. Lake Taylor Hospital has been informied
of the impact of this federally mandated change.
Approximately the same amounts would apply in SFY
1996, The $8.5 million change is accounted for in the
DMAS cuwrent budget. The $9.5 million will be
reflected in the forecast for the upcoming budget
cycle.

VR 460-02-4.1910. Methods and Standards for Establishing
Payment Rates — Inpatient Hospital Care.

The state agency will pay the reasonable cost of
inpatient hospital services provided under the Plan. In
reimbursing hospitals for the cost of inpatient hospital
services provided to recipients of medical assistance.

I. For each hospital alse participating in the Health
Insurance for the Aged Program under Title XVIII of the
Social Security Act, ihe state agency will apply the same
standards, cost reporting period, cost reimbursement
principles, and method of cost apportionment currently
used in computing reimbursement to such a hospital under
Title XVIII of the Act, except thai the inpatient routine
services cosis for medical assistance recipients will be
determined subsequent to the application of the Title
XVIII method of apportionment, and the calculation will
exclude the applicable Title XVIII inpatient routing service
charges or patient days as well as Title XVIII inpatient
routine service cost.

II. For each hospital not participating in the Program
under Title XVIII of the Act, the siate agency will apply
the standards and principles described in 42 CFR 447.250
and either {a) one of the available alternative cost

apportionment methods in 42 CFR 447.250, or (b) the
“Gross RCCAC method” of cost apportionment applied as
follows: For a reporiing period, the total allowable hospital
inpatient charges; the resulting percentage is applied to the
bill of each inpatient under the Medical Assistance
Program.

Hi. For either participating or nonpariicipating facilities,
the Medical Assistance Program will pay no more in the
aggregate for inpatient hospital services than the amount it
is estimated would be paid for the services under the
Medicare principles of reimbursement, as set forth in 42
CFR 447.2533(b)(2), and/or lesser of reasonable cost or
custornary charges in 42 CFR 447.250.

IV. The state agency will apply the standards and
principles as described in the state’s reimbursement plan
approved by the Secretary, HHS on a demonstration or
experimental basis for the payment of reasonable costs by
methods other than those described in § II (a) and (b)
above.

V. The reimbursement system for hospitals includes the
following components:

(1) Hospitals were grouped by classes according to
number of beds and urban versus rural. (Three
groupings for rural-0 to 100 beds, 101 to 170 beds,
and over 170 beds; four groupings for urban-{0 to 100,
101 to 400, 401 to 600, and over 600 beds.) Groupings
are similar to those used by fthe Health Care
Financing Administration (HCFA) in determining
routine cost limitations.

(2) Prospective reimbursement ceilings on allowable
operating costs were established as of July 1, 1982, for
each grouping. Hospitals with a fiscal year end afier
June 30, 1982, were subject to the new reimbursement
ceilings.

The calculation of the initial group ceilings as of July
1, 1982, was based on available, allowahle cost data
for all hospitals in calendar year 1981, Individual
hospital operating costs were advanced by a
reimbursement escalator from the hospital’'s year end
to July 1, 1982, After this advancement, the operating
costs were standardized using SMSA wage indices, and
a median was determined for each group. These
medians were readjusted by the wage index to set an
actual cost ceiling for each SMSA. Therefore, each
hospital grouping has a series of ceilings representing
one of each SMSA area. The wage index is based on
those used by HCFA in compufing its Market Basket
Index for routine cost limitations.

Effective July 1, 1986, and unfil Jume 30, 1988,
providers subject to the prospective payment system of
reimbursement had their prospective operafing cost
rate and prospective operating cost ceiling computed
using a new methodology. This method uses an
allowance for inflation based on the percent of change
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in the quarterly average of the Medical Care Index of
the Chase Econometrics - Standard Forecast
determined in the quarter in which the provider's new
. fiscal year began.

The prospective operating cost rate is based on the
provider’'s allowable cost from the most recent filed
cost report, plus the inflation percentage add-on.

The prospective operating cost ceiling is determined
by using the bhase that was in effect for the provider's
fiscal year that began between July 1, 1985, and June
1, 1986. The allowance for inflation percent of change
for the quarter in which the provider's new fiscal
year began is added to this hase to determine the new
operating cost ceiling. This new ceiling was effective
for all providers on July 1, 1986. For subsequent cost
reporting periods beginning on or after July 1, 1986,
the last prospective operating rate ceiling determined
under this new methodology will become the base for
computing the next prospective year ceiling,

Effective on and after fuly 1, 1988, and until June 30,
1989, for providers subject to the prospective payment
systern, the allowance for inflation shall be based on
the percent of change in the moving average of the
Data Resources, Incorporated Health Care Cost
HCFA-Type Hospital Market Baskef determined in the
quarter in which the provider's new fiscal year begins.
Such providers shall have their prospective operating
cost rate and prospective operating cost ceiling
established in accordance with the methodology which
became effective July 1, 1986. Rates and ceilings in
effect July 1, 1988, for all such hospitals shall be
adjusted to reflect this change.

Effective on and after July 1, 1989, for providers
subject to the prospective payment system, the
allowance for inflation shall be based on the percent
of change in the moving average of the Health Care

the new escalation factor shall be accomplished by a
transition methodology which, for non-June 30 year
end hospitals, applies the escalation factor to escalate
their payment rates for the months between July I,
1992, and their next fiscal year ending on or before
May 31, 1993.

The new method shall still require comparison of the
prospective operating cost rate to the prospective
operating ceiling, The provider is allowed the lower of
the two amounts subject te the lower of cost or
charges principles.

(3) Subsequent to June 30, 1992, the group ceilings
gshall not be recalculated on allowable costs, but shall
be updated by the escalator.

(4) Prospective rates for each hospital shall be based
upon the hospital's allowable costs plus the escalator,
or the appropriate ceilings, or charges; whichever is
lower. Except to eliminate costs that are found to be
unallowable, no retrospective adjustment shall be
made to prospective rates. .

Depreciation, capital inferest, and education costs
approved pursuant to PRM-15 (Sec. 400), shall be
considered as pass throughs and nof part of the
calculation.

(5) An incentive plan shall be established whereby a
hospital will be paid on a sliding scale, percentage for
percentage, up to 25% of the difference between
allowable operating costs and the appropriate per
diem group ceiling when the operating costs are helow
the ceilings. The incentive shall be calculated based
on the annual cost report.

The tabie below presents three examples under the

new plan:
Hospital's

Difference Sliding Scale

Cost HCFA-Type Hospital Market Basket, adjusted for

S Grou Allowable % of I i
Virginia (DRI-V), as devgioped by Datg Respurces, cﬂil?ng Cnst‘per Day C:i"“ng ncgnoéve
Incorporated, determined in the guarter in which the § $ Difference
provider's new fiscal year beging. Such providers shall
have their i i $230 §230 0 0 0 0
prospective operating cost rate and $230 207 2300 10% 5 ag 10
prospective operating cost ceiling established in $230 172 57 50 25¢ 1438 25%
accordance with the methodology which became $230 143 76.00 33% 19.00 25,

effective July 1, 1986. Rates and ceilings in effect July
1, 1989, for all such hospitals shall be adjusted to

(6) There shall be special consideration for exception
reflect this change.

to the median operating cost limits in those instances
where extensive neonatal care is provided,

Effective on and after July 1, 1992, for providers
sibject to the prospective payment system, the
allowance for inflation, as described above, which
became effective on July 1, 1989, shall be converted
to an escalation factor by adding two percentage
points {200 basis points) (DRI-V+2), to the then
current allowance for inflation. The escalation factor
shall be applied in accordance with the current
inpatient hospital reimbursement methodology in effect
on June 30, 1992, On July 1, 1992, the conversion to

(7) Disproportionate share hospitals defined.

The following criteria shall be met before a hoespital is
determined to be eligible for a disproportionate share
payment adjustment.

A, Criteria.

1. A Medicaid inpatient utilization rate in excess of
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8.09% for hospitals receiving Medicaid payments in the
Commonwealth, or a low-income patient utilization rate
exceeding 25% (as defined in the Omnibus Budget
Reconciliation Act of 1987 and as amended by the
Medicare Catastrophic Coverage Act of 1988); and

2. At least two obstetricians with staff privileges at the
hospital who have agreed to provide obstetric services
fo individuals entitled te such services under a State
Medicaid plan. In the case of a hospital located in a
rural area (that is, an area outside of a Metropolitan
Stafistical Area, as defined by the Executive Office of
Management and Budget), the term “obstetrician”
includes any physician with staff privileges at the
hospital to perform nonemergency obstetric
procedures.

3. Subsection A 2 does not apply to a hospital:

a. At which the inpatients are predominantly
individuals under 18 years of age; or

b. Which does not offer nonemergency obstetric
services as of December 21, 1987,

B. Payment adjustment.

1. Hospitals which have a disproportionately higher
level of Medicaid patients shall be allowed a
disproportionate share payment adjusiment based on
the fype of hospital and on the individual hospital's
Medicaid uiilization. There shalt be two fypes of
hospitals: (i) Type One, consisiing of state-owned
teaching hospitals, and (i} Type Two, consisting of all
other hospitals. The Medicaid utilization shall be
determined by dividing the total number of Medicaid
inpatient days by the number of inpatient days. Each
hospital with a Medicaid utilization of over 8.09) shall
receive a disproportionate share payment adjustment.

2. For Type One hospitals, the disproportionate share
pavment adjusiment shall be equal to the product of
(i) the hospital’'s Medicatd utilization in excess of
8.0%, times 11, times (ii) the lower of the prospective
operating cost rate or ceiling. For Type Two hospitals,
the disproportionate share payment adjustment shall
be equal to the product of (i} the hospital’s Medicaid
utilization in excess of 8.0%, times (it} the lower of
the prospective operating cost rate or ceiling.

3. No paymenis made under subdivision I or 2 of this
subsection shall exceed any applicable [lmitations
upon such pavments established by federal low or
regulations.

(8) OQutlier adjustments.

a. DMAS shall pay to all enrolled hospifals an ouilier
adjustiment in payment amounts Tfor medically
necessary inpatient hospital services provided on or
after July 1, 1991, involving exceptionally high costs

for individuals under one year of age.

b. DMAS shall pay to disproportionate share hospitals
(as defined in V (7) above) an outlier adjustment in
payment amount for medically necessary inpatient
hospital services provided on or after July 1, 1891,
involving exceptionally high costs for individuals under
six years of age.

¢. The outlier adjustment calculation.

(1) Each eligible hospital which desires o be
considered for the adjusiment shall submit a log
which contains the information necessary fo compute
tite mean of its Medicaid per diem operating cost of
treating individuals identified in (8) a or b above.
This log shall contain all Medicaid claims for such
individuals, including, buf neot limited fto: (i} the
patient’s name and Medicaid identification number;
(ii) dates of service; (iii) the remittance date paid;
(iv) the number of covered days;, and (v) total
charges for the length of stay. Each hospital shal]
then calculate the per diem operating cost (which
excludes capital and eduocation) of treating such
patients by multiplying the charge for each patient
by the Medicaid operating cost-to-charge ratio
determined from its annual cost repori.

(2) Each eligible hospital shall calculate the mean
of its Medicaid per diem operating cost of treating
individuals identified in (8) a or b above. Any
hospital which qualifies for the exiensive neonafal
care provision (as governed by V (6) above) shall
calculate a separale mean for the cost of providing
extensive neonatal care to individuals identified in
(8) a or b above.

(3) Each eligible hospital shall calculate iis
threshold for payment of the adjustment, at a level
equal to two and one-half standard deviations above
the mean or means calculated in (8) ¢ (2) above.

(4) DMAS shall pay as an outlier adjustment to
each eligible hospital all per diem operafing costs
which exceed the applicable threshold or thresholds
for that hospital.

d. Pursuant to § 1 of Supplement 1 to Afiachment 3.1
A & B, there is no limit on length of time for
medically necessary stays for individuals under six
years of age. This section provides thal consistent with
the EPSDT program referred {o in 42 CFR 44157,
payment of medical assistance services shall be made
on behalf of individuals under 21 years of age, who
are Medicaid eligible, for medically necessary stays in
acute care facilities in excess of 21 days per
admission when such services are remndered for the
purpose of diagnosis and t{reatment of health
conditions identified through a physical examination,
Medical documentation justifying admission and the
continued length of stay must be attached to or
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written on the invoice for review by medical staff fo
determine medical necessity. Medically unjustified
days in such admissions will be denied.

V1. In accordance with Title 42 §§ 447.250 through 447.272
of the Code of Federal Regulations which implements §
1802(a){13)(A) of the Social Security Act, the Department
of Medical Assistance Services (“DMAS”) establishes
payment rates for services that are reasonable and
adequate to meet the costs that shall be incurred by
efficiently and economically operated facilities fo provide
services in conformity with state and federal laws,
regulations, and quality and safety standards. To establish
these rates Virginia uses the Medicare principles of cost
reimbursement in determining the allowable costs for
Virginia’s prospective payment system. Allowable costs will
be determined from the filing of a uniform cost report by
participating providers. The cost reports are due not later
than 90 days after the provider’s fiscal year end. If a
complete cost report is not received within 90 days after
the end of the provider's fiscal year, the Program shali
take action in accerdance with s policies to assure that
an overpayment is not being made. The cost report will be
judged complete when DMAS has all of the following:

1. Completed cost reporting form(s) provided by
DMAS, with signed certification(s):

2. The provider's ftrial
journal entries;

balance showing adjusting

3. The provider’s financial statements including, but
not Hmited fo, a balance sheef, a statement of income
and expenses, a statement of refained earnings (or
fund balance), a statement of changes in financial
position, and feotnotes to the financial statements;

4. Schedules which reconcile financial statements and
frial balance to expenses claimed in the cost report;

5. Home office cost report, if applicable; and

6. Such other analytical information or supporting
documents requested by DMAS when the cost
reporting forms are sent to the provider.

Although utilizing the cost apportionment and cost
finding methods of the Medicare Program, Virginia does
not adopt the prospective payment system of the Medicare
Program enacted October 1, 1883

VII. Revaluation of assets.

A, Effective QOctober 1, 1984, the valuation of an asset of
a hospital or leng-term care facility which has undergone
a change of ownership on or after July 18, 1984, shall be
the lesser of the allowable acquisition cost to the owner of
record as of July 18, 1984, or the acquisition cost to the
new owier.

B In the case ©f an asset not In exisience as of July 18§,

1984, the valuation of an asset of a hospital or long-term
care facility shall be the lesser of the first owner of
record, or the acquisition cost to the new owner,

C. In establishing an appropriate allowance for
depreciation, interest on capital indebtedness, and return
on equity (if applicable prior to July 1, 1986) the base to
be used for such computations shall be limited to A or B
above.

D. Costs (including legal fees, accounting and
administrative costs, travel costs, and feasibility studies)
attributable to the negotiation or settlement of the sale or
purchase of any capital asset (by acquisition or merger)
shall be reimbursable only to the extent that they have
not been previously reimbursed by Medicaid.

E. The recapture of depreciation up to the full vaiue of
the asset is required.

F. Rental charges in sale and leaseback agreements
shall be restricted to the depreciation, mortgage interest
and (if applicable prior te July 1, 1986) return on equity
based on cost of ownership as determined in accordance
with A and B above.

VIIL. Refund of overpayments.
A, Lump sum payment.,

When the provider files a cost report indicating that an
overpayment has occurred, full refund shall be remitted
with the cost report. In cases where DMAS discovers an
overpayment during desk review, field audit, or final
settlement, DMAS shall promptly send the first demand
letfer requesting a lump sum refund., Recovery shall be
undertaken even though the provider disputes in whole or
in part DMAS's determination of the overpayment.

B. Offset.

If the provider has been overpaid for a particular fiscal
vear and has been underpaid for another fiscal year, the
underpayment shall he offset against the overpayment. So
long as the provider has an overpayment balance, any
underpayments discovered by subseguent review or audit
shall alse he used to reduce the remaining amount of the
overpayment.

C. Payment schedule.

If the provider cannot refund the total amount of the
aoverpayment (i) at the time it files a cost report
indicating that an overpayment has occurred, the provider
shall request an extended repayment schedule at the time
of filing, or (i} within 30 days after receiving the DMAS
demand letter, the provider shall promptly request an
extended repayment schedule,

DMAS may establish a repayment schedule of up to 12
months to recover all or part of an overpayment or, if a

Vol. 10, Issue 18

Monday, May 18, 1994

4709



Final Regulations

provider demonstrates that repayment within a 12-month
period would create severe financial hardship, the Director
of the Department of Medical Assistance Services (“the
director”) may approve a repayment schedule of up to 36
months.

A provider shall have no more than one exiended
repayment schedule in place at one time. If an audit later
uncovers an additional overpayment, the full amount shall
be repaid within 30 days unless the provider submits
further documentation supperting a modification to the
existing extended repayment schedule to include the
additional amount.

If, during the time an exiended repayment schedule is
in effect, the provider withdraws from the Program or
fails to file a cost report in a timely manner, the
outstanding balance shall become immediately due and
payable.

When a repayment schedule is used to recover only part
of an overpayment, the remaining amount shall be
recovered by the reduction of interim payments to the
provider or by lump sum payments.

D. Extension requesi documentafion.

In the request for an extended repayment schedule, the
provider shall document the need for an exiended (beyond
30 days) repayment and submit a written proposal
scheduling .the dates and amounts of repayments. If DMAS
approves the schedule, DMAS shall send the provider
written notification of the approved repayment schedule,
which shall be effective retroactive to the date the
provider submitied the proposal.

E. Interest charge on extended repayment.

Once an initial determination of overpayment has been
made, DMAS shall undertake full recovery of such
overpayment whether or not the provider disputes, in
whole or in part, the initial determination of overpayment.
If an appeal follows, inferest shall be waived during the
period of administrafive appeal of an initial determination
of overpayment.

Interest charges on the unpaid balance of any
overpayment shall accrue pursuant to & 32.1-313 of the
Code of Virginia from the date the director's
determination becomes final.

The director’s determination shall be deemed to be final
on (i) the due date of any cost report filed by the
provider indicating that an overpayment has occurred, or
(ii) the issue date of any notice of overpayment, issued by
DMAS, if the provider does not file an appeal, or (iii) the
issue date of any administrative decision issued by DMAS
afier an informal factfinding conference, if the provider
does not file an appeal, or (iv) the issue date of any
administrative decision signed by the director, regardless
of whether a judiciai appeal follows. In any event, interest

shall be waived if the overpayment is
liquidated within 30 days of the date of the final
determination. In cases in which a determination of
overpayment has been judicially reversed, the provider
shall be reimbursed that portion of the payment to which
it is entitled, plus any applicable interest which the
provider paid to DMAS,

completely

IX. Effective October 1, 1986, hospitals that have obtained
Medicare cerfification as impatient rehabilitation hospitals
or rehabilitation units in acute care hospitals, which are
exempted from the Medicare Prospective Payment System
{(DRG), shall be reimbursed in accordance with the
current Medicaid Prospective Payment System as
described in the preceding sections I, II, II[, IV, V, VI,
VII, VIII and excluding V(6). Additionally, rehabilitation
hospitals and rehabilitation units of acute care hospitals
which are exempt from the Medicare Prospective Payment
System will be required to maintain separate cost
accounting records, and to file separate cost reports
annually utilizing the applicable Medicare cost reporting
forms (HCFA 2552 series) and the Medicaid forms
(MAP-783 series).

A new facility shall have an interim rate determined
using a pro forma cost report or detailed budget prepared
by the provider and accepted by the DMAS, which
represents its anticipated allowable cost for the first cosi
reporting period of participation, For the first cost
reporting period, the provider will be held to the lesser ol
its actual operating cost or its peer group ceiling,
Subsequent rates will be determined in accordance with
the current Medicaid Prospective Payment System as
noted in the preceding paragraph of IX.

X, Item 398 D of the 1987 Appropriation Act (as
amended), effective April 8, 1987, eliminated
reimbursement of return on equity capital to proprietary
providers.

XI1. State-owned university teaching hospitals,

A. Pursuant to Item 389 E4 of the 1988 Appropriation
Act (as amended), effective July I, 1988, a separate group
ceiling for allowable operating costs shall be established
for state-owned university teaching hospitals.

B. Effective July 1, 1994, the separate group ceiling for
adllowable operating costs jfor state-owned university
teaching hospitals shall be calculated using cost report
and other applicable data pertaiming to faciity fiscal vear
ending June 30, 1993.

XII. Nonenrotled providers.

A. Hospitals that are not enrolled as providers with the
Department of Medical Assistance Services (DMAS) which
submit claims shall be paid hased on the lesser of:

1. The DMAS average reimbursable inpatien
cost-fo-charge rafio, updated annually on September 30
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of each year bhased on the most recent settled cost
report, for enrolled hospitals less 5.09%. (The 5.09% is
for the cost of the additional manual processing of the
~claims.)

2. The DMAS average per diem, updated annually on
September 30 of each year based on the most recent
settled cost report, of enrolled hospitals excluding the
state-owned teaching hospitals and disproportionate
share adjustments.

B. Hospitals that are not enrolled shall submit claims
using the required DMAS invoice formats. Such claims
must be submitted within 12 months from date of services.
A hospital is determined to regularly treat Virginia
Medicaid recipients and shall be required by DMAS to
enroll if it provides more than 500 days of care to
Virginia Medicaid recipients during the hospitals’ financial
fiscal vear. A hospital which is required by DMAS to
enroll shall be reimbursed in accordance with the current
Medicaid Prospective Payment System as described in the
preceding Secticns I, II, IIE, IV, V, VI, VII, VIII, I¥, and
X. The hospital shall be placed in one of the DMAS peer
groupings which most nearly reflects its licensed bed size
and location (Section V.(1) above). These hospitals shall be
required to maintain separate cost accounting records, and
to file separate cost reperis annually, utilizing the
applicable Medicare cost reporting forms, (HCFA 2552
Series) and the Medicaid forms (MAP-783 Series).

C. A newly enrolled facility shall have an interim rate
determined using the provider’s most recent filed Medicare
cost report or a pro forma cost report or detailed budget
prepared by the provider and accepted by DMAS, which
represents its anticipated allowable cost for the first cost
reporting period of participation. For the first cost
reporting period, the provider shall be limited to the
lesser of its actual operating costs or ifts peer group
ceiling. Subsequent rates shall be determined in
accordance with the current Medicaid Prospective
Payment System as noted in § XII B.

D. Once a hospital has obtained the enrolled sfatus, 500
days of care, the hospital must agree to become enrolled
as required by DMAS to receive reimbursement. This
status shall continue during the entire term of the
provider’s current Medicare certification and subsequent
recertification or uniil mutually terminated with 30 days
written notice by either party. The provider must maintain
this enrolled status to receive reimbursement. If an
enrolled provider elects to terminate the enrolled
agreement, the nonenrolled reimbursement status will not
be available to the hospital for future reimbursement,
except for emergency care.

E. Prior approval must be received from the DMAS
Health Services Review Division when a referral has been
made for {reatment to be received from a nonenrolled
acute care facility (in-state or out-of-state), except in the

Jease of an emergency or because medical resources or
o ‘supplementary resources are more readily available in

another state.

F. Nothing in this regulation is intended fo preclude
DMAS from reimbursing for special services, such as
rehabilitation, ventilator, and (ransplantation, on an
exception basis and reimbursing for these services on an
individually, negotiated rate basis.

XIII. Payment Adjustmment Fund.

A. A Payment Adjustment Fund shall be creajed in each
of the Commonwealth’s fiscal years during the period July
1, 1992, to June 30, 1996. The Payment Adjustment Fund
shall consist of the Commonwealth’s cumulative addition of
$5 million in general funds and its corresponding federal
financial participation for reimbursement to nonstate-owned
hospitals in each of the Commonwealth’s fiscal years
during this period, Each July 1, or as soon thereafter as is
reasonably possible, the Commonwealth shall, through a
single payment io each nonstate-owned hospital, equitably
and fully disburse the Payment Adjustment Fund for that
year.

B. In the absence of any amendment to the Siate Plan,
Attachment 4.19A, for the Commonwealih’s fiscal vear
after 1996, the Payment Adjustment Fund shall he
continued at the level established in 1996 and shall be
disbursed in accordance with the methodology described
below.

C. The Payment Adjustment Funds shall be disbursed in
accordance with the following methodology:

1. Identify each nonstate-owned hoespital provider
(acute, neonatal and rehabilitation) receiving payment
based upon its peer group operating ceiling in May of
each year.

2. For each such hospital identified in subdivision 1,
identify its Medicaid paid days for the 12 months
ending each May 31.

3. Multiply each such hospital’s days under subdivision
2 by such hospital’'s May individual peer group ceiling
(i.e, disregarding such hospital's actual fiscal year end
ceiling) as adjusted by its then <current
disproportionate share factor.

4. Sum all hospital amounts determined in subdivision
3.

5. For each such hospital, divide iis ameouni
determined in subdivision 3 by the fotal of such
amounts determined in subdivision 4. This then

becomes the hospital adjustment factor (“HAF") for
each such hospital.

6. Muliiply each such hospital's ‘HAF times the amount
of the Payment Adjustment Fund (“PAF") 1o
determine its potential PAF share,
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7. Determine the unreimbursed Medicaid allowable
operating cost per day for each such hospital in
subdivision 1 for the most recent fiscal year on file at
DMAS as of May 31, inflate such costs by DRI-V+2
from the midpoint of such cost report to May 31 and
multiply such inflated costs per day by the days
identified for that hospital in subdivision 2, creating
the “unreimbursed amount.”

8. Compare each such hospital's potential PAF share
to its unreimbursed amount.

9. Allocate to all hospitals, where the pofeniial PAF
share exceeds the unreimbursed amount, such
hospital’s unreimbursed amount as its actual PAF
share,

10. If the PAF is not exhausted, for those hospitals
with an unreimbursed amount balance, recalculate a
new HAF for each such hospital by dividing the
hospital's HAF by the total of the HAFs for all
hospitals with an unreimbursed amount balance.

11. Recompute each hospital’s new potential share of
the undisbursed PAF by multiplying such funds by
each hospital’s new HAF.

12. Compare each hospital’'s new potential PAF share
to its unreimbursed amount. If the unreimbursed
amounts exceed the PAF shares at all hospitals, each
hospital's new PAF share becomes its actual PAF
share. If some hospitals’ unreimbursed amounts are
less than the new potential PAF shares, allocate to
such hospitals their unreimbursed amount as their
actual PAF share. Then, for those hospitals with an
unreimbursed amount balance, repeat steps 10, 11 and

12 until each hospital’s actual PAF share is
determined and the PAF is exhausted.
13. The annual payment to be made (o each

nonstate-owned hospital from the PAF shall be equal
to their actual PAF share as determined and allocated
above. Each hospital’'s actual PAF share payment shall
be made on July 1, or as soon thereafter as is
reasonably feasible.

NOTICE: The forms used in administering the State Plan
for Medical Assistance Relating to Rebasing Staie-Owned
University Teaching Hospitals are not being published due
to the large number; however, the name of each form is
listed below. The forms are available for public inspection
at the Department of Medical Assistance Services, 600 East
Broad Streef, Richmond, Virginia, or at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Room 262, Richmond, Virginia.

Analysis of Interim Payments - Title XIX.
Computation of Title XIX Ratio of Cost to Charges.

Computation of Title XI¥X Ancillary Service Costs.

Computation of Qutpatient Capital Reduction.

Computation of Title XIX Ouipatient Costs.

Computation of Title XIX Program Charges.

' Computation of Title XIX Reimbursement Settlement.

Determination of Plant Costs.
Determination of Education Costs.

Computation of Medicaid Plant and Education Cost
{pass-throughs).

Computation of Net Medicaid Inpatient Operating Cost
Adjustment.

Calculation of Inpatient Profit Incentive and

Disproportionate Share Adjustment.

Disproportionate Share Reporting Form.

VAR, Doc. No. R94-950; Filed May 5, 1994, 11:20 am.

COMMONWEALTH of VIRGINIA

VIRGINIA CODE GOMMISSION
o ACHMCHD. VAGINIA 7279
General Assembly Building B4l fag-2sa

JGAM W SITH
REGISTRAR OF REGULATIONS

May 11, 19234

Mr, Bruge Kozlowski, Commissicner
pDapartmant of Medical Aasiztance Services
600 East Broad Street, Suike 1300
Richmond, Virginia 23219

RE: VR 460-02-4,1910 ~ Marhods and Standard for Establizking Payment
mates -- Inpatient Hospital Care

Dear Mr. Kozlowski:

This will acknowledge receipt of the above-referenced regulations
from the Depertment of Medical hsaistance Servicea.

Az required by 5 9-6.14:4.1 C.4.({c). of the CTode of Virginia, I
hawe determined that the disproportionate share changea 1n  these
regulations are exempt from the operation of Article I cf the
Administrative Process Acr, 3ince they do not differ materaally frem
rhose required by fedexzal law. However, this detarmenaticn is permizad
on the assumption that both the Attorney fGeneral's Cffice and HITA
approve the conbent as complying with the telewvant law,

Siagerely, ¥
T P ,
sz:’“‘““‘- EO R T

toan W
Teriomrar

ke
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REGISTRAR'S NOTICE: The amendments to the following
regulation are exempt from the Administrative Process Act
in accordance with § 9-6.14:41 C 4 (¢) of the Code of
Virginia, which excludes regulations that are necessary to
meet the requirements of federal law or regulations,
provided such regulations do not differ materially from
those required by federal law or regulation, and in
accordance with § 961441 C 3, which excludes
regulations which consist only of changes in style or form
or corrections of technical errors. The Department of
Medical Assistance Services will receive, consider and
respond to petitions by any interested person at any time
with respect to reconsideration or revision.

Titte of Regulation: State Plan for Medical Assistance
Relating to 1994 Federal Poverty Income Llevels.
VR 460-03-02.6101:1. Income Eligibility Levels.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date: June 30, 1994.

Summary:

The purpose of this Plan amending action is fo make
several technical corrections and to make permanent
the existing emergency regudation by incorporaling
into  the Plan the 1994 Federal Poverty Income
Guidelines. The section of the Siate Plan which is
affected by this action s Income Eligibility Levels,

Attachment 2.6 A, Supplement 1 (VR 460-03-2.6101:1).

This amendment mcorporales into the Plan the 1994
Federal Poverty Income Guidelines, as published by
the U.S. Department of Health and Human Services
(DHHS) in the February 10, 1994, Federal Regisier.

The Federal Register notice provided updated
guidelines which are effective on the date of the
Register publication. Sections 190210, 190Z YD),
1802m), and 190Xs) of the Social Security Act require
states fo base Medicaid eligibility on percentages of
the Federal Poverty Income Guidelines for ceriain

categories of eligible individuals. Fach year when the
annual Federal Poverly Income Guidelines are
published, states must revise the financial eligibility
income standards for the affected calegories by
incorporating the new income levels into the State
Plan. Beecause the Federal Poverty Income Guidelines

become effective the date they are published in the
Federal Register, adoplion of emergency reguiations
was necessary. This regulatory package supersedes
those emergency regulations.

In addition, several technical corrections are being

made. Section B 3 being deleled regarding children
between 1 and 6 repeats the language in section A 3.
Section B 3 was inadvertently refained during recent
changes to the formatl of the regulation by HCFA, so

it is being deleted to conform to HCFA's format,
Section B 2 being added regarding children between
ages 6 and & was inadvertently omitled during recent
changes to the format of the regulation. This group of
children is covered elsewhere, so this section does not
apply to DMAS. It 1s being included to conform with
the federal format.

VR 460-03-2.6101:1. Income Eligibility Levels.
A, Mandatory categorically needy.

1. AFDC-related groups other
pregnant women and infants.

than poverty level

Maximum Payment

Family Size Need Standard Payment Standard
Amounts
See Table 1 See Table 2
STANDARDS OF ASSISTANCE
GROUP 1
Table Table
Size of 1 2
Assistance Unit (100%) (90%)
1 $ 146 $ 131
2 229 207
3 295 265
4 358 322
5 422 380
31 473 427
7 535 482
8 602 541
9 657 591
10 718 647
Each person above 10 61 58
MAXIMUM REIMBURSABLE PAYMENT $403
GROUP II
Table Tahle
Size of 1 2

Assistance Unit

(100%) (90%)

1 $ 174 $ 157
2 257 231
3 322 291
4 386 347
5 457 410
6 509 458
7 570 512
8 636 572
9 692 623
10 754 678
Each person above 10 61 56

MAXTMUM REIMBURSABLE PAYMENT $435
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GROUP 111 Family Size Income Level
Table Table 1 $
Size of 1 C 2 2 L
Assistance Unit (100%) (90%) 3 $
4 &
1 $ 243 $ 220 5 $
2 327 294
3 393 354 2. Children hetween ages 6 and 19. The levels for
4 457 410 determining income eligibility for groups of children
I 542 488 who are born after Sepiember 30, 1973, and who have
6 593 534 attained six years of age bui are under 19 years of
7 655 590 age under the provisions of §§ 1902(1)(2) and
8 721 650 1905(n)(2) of the Act are as follows:
9 779 701
10 838 755 Based on 1009% (no more than 100%) of the official
Each person above 10 61 56 federal income poverty line.

MAXIMUM REIMBURSABLE PAYMENT $518 Family Size Income. Level

2. Pregnant women and infanis under 1 $ 8,970 7,360
1902(a) (10) (i) (IV) of the Act: 2 $ 9,430 9, 840

3 $ 856 12,320

Effective April 1, 1990, based on the following 4 $ 14356 14,800
percenfage of the official federal income poverty level 5 $ 16810 17,280

6 $ 19250 19, 760

® 1339 a..... % {no more than 185%) 7 $ 21730 22,240
{specify) 8 $ 24496 24,720

9 $ 255850 27,200

Family Size Income Level 10 $ 25236 29,680

i $ 9,789 & Children; Mandaiory group of children under §
2 $13,087 HOH-A-EVD of the Aet {Children whe have
3 $16, 386 attained age + bt have not atisined age 6

4 $19.,684

5 §$22,982 B Same as resouree levels in the siate’s approved

&FBE plan:
3. Children under § 1902(a)(10)(I)(VD) of the Act

(children who have attained age 1 but have not B Less restrietive than the AFDC levels and are as

attained age 6), the income eligibility level is 133% of fellews:
the federal poverty level (as revised annuaily in the
Federal Register) for the size family involved. Fawri-dy Size freome Eevel—

4. For children under § 1902(a)(10){(i)(Vil) of the Act
(children who were born afier September 30, 1983,

and have attained age 6 but have not attained age 1+ $ 95057
19), the income eligibility level is 1009 of the federal 2 12225
poverty level (as revised annually in the Federal 3 $15-388
Register) for the size family involved. 4 $18.554
5 $24+ 710
B. Opfional categorically needy groups with income & $24-884
related to federal poverty level. ¥ 2685058
: 8 31245
1. Pregnant woman and infants. The levels for 9 $34-386
determining income eligibility for optional groups of 16 $37545

pregnant women and infants under the provisions of

&8 1902(a) (1) (AY (i) IX) and 1902{1)(2) of the Act are
as follows:

Based on ... g, of the official federal income poverty
level (no less than 133% and no more than 185%).

3. Children between ages 6 and 8. The levels for
determining income eligibility for groups of children
who are born after September 30, 1983, and who
have attained 6 years of age but are under § yvears gj
age under the provisions of § 198041§2) of the Act are

Virginia Register of Regulations
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as follows.

Based on ..% (no more than 100%) of the official
federal income poverty line.

Family Size Income Level

-
DOWND U Wk~
LRI TR SR T

N/A - Erroneous Group

4. Aged and disabled individuals. The levels for
determining income eligibility for groups of aged and
disabled individuals under the provisions of §
1902(m){4) of the Act are as follows;

Based on....% on the official federal income poverty
line.

Family Size Income Level

T Wk =
& P R R R

If an individual! receives a Title II benefit, any amount
attributable to the most recent increase in the monthly
insurance benefit as a result of a Title II COLA is not
counted as income during a “transition period” beginning
with January, when the Title II benefit for December is
received, and ending with the last day of the month
foilowing the month of publication of the revised annual
federal poverty level,

For individuals with Titie IH income, the revised poverty
levels are not effective until the first day of the month
following the end of the transition period.

For individuals not receiving Title {I income, the revised
poverty levels are effective no later than the beginning of
the month following the date of publication.

C. Qualified Medicare beneficiaries with incomes related
to federal poverty level.

The levels for determining income eligibility for groups
of qualified Medicare beneficiaries under the provisions of
§ 1905(p)(2)(A) of the Act are as follows:

L 1L Non-§ 1902(f) states:

a. Based on the following percentage of the official
federal income poverty level:

Effective Jan. 1, 1989: O 85% 0O..... @
{(no more

than 100}

Effective Jan. 1, 1890: 0 90% 0O..... '8
{no more

than 100)

Effective Jan. 1, 1991: 100%
Effective Jan. 1, 1992: 100%

h. Levels:
Family Size Income Level

1 b

2 $
2, § 1902(f) states which as of January 1, 1987 used
income standards more restrictive than SSI. (VA did
not apply a more restrictive income standard as of
January 1, 1987.)

a. Based on the following percentage of the official
federal income poverty level:

Effective Jan. 1, 1989:. ® 853% o... .. %
than 100)
Effective Jan. 1, 1990: O 85% ® Q0%
than 100)

Effective Jan. 1, 1991: O 85% B 100%

(no more
than 100)
Effective Jan. 1, 1992:. 100%
b. Levels;
Family Size Income Level
1 & 6810 7,360
2 $ 951890 9,840

D. Income levels - medically needy.
1. ® Applicable to all groups

O Applicable to all groups except those specified
below. Excepted group income levels are also listed
on an attached page 3.

(n (2} (3) (4) (5}
Family Net income Amount hy Net income Amount by which
Size level which level for Column 4 exceeds
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protected
for

maintenance limits

for 12
months

O urban only

® urban and rural See Page 8= subdivision 2 of this subsection

Column 2
exceeds

specified for
in 42 CFR
435.1007!

for required income levels.

[i=s BN B > N4 N U
WAL

10
For each
additional
person, add: §

' The agency has methods for excluding from its claim for
FFP payments made on behalf of

income exceeds

WS W W RS

$

these limits.

persons
living in
rural areas 435 1007

in 42 CFR

months

BB G Bh TR R R R A B R
WL PN

3 $

2. ® Applicable to ali groups

0O Applicable to:

(1)

Family Size

(0 urban only

(2)
Net income
level
protected
for

{5)

Amount by which
column 2
exceeds limits
specified in

maintenance 42 CFR 435.1007

B urban and rural

Group 1 Group II
1 $2,600 $3,000
2 $3,400 $3,700
3 $3,900 $4,300
4 $4,400 $4, 800
5 $4,900 $5,300
6 $5,400 $5,800
7 $5,900 $6,300
8 $6,500 $6,900
9 $7,100 $7,500
10 §7,800 $8, 200
For each
additional
person,
add $ 600 $ 600

Group ITI

$3,900
$4,800
$5, 300
$5,800
$6, 300
$6,800
$7,300
$7,800
- $8,500
$9,100

$ 600

*NOTE: As authorized in § 4718 of OBRA “§0.

Grouping of Localities

limits specified

individuals whose

$0
$0
$0
$0
$0
%0
$0
%0
%0
$0

$0

GROUP I
Counties

Accomack
Alleghany
Amelia
Ambherst
Appomatiox
Bath
Bedford
Bland
Botetourt
Brunswick
Buchanan
Buckingham
Campbell
Caroline
Carroll
Charles City
Charlotie
Clarke

Craig
Culpeper
Cumberland
Dickenson
Dinwiddie
Essex
Fauquier
Floyd
Fluvanna
Franklin
Frederick
Giles
Gloucester
Goochland
Grayson
Greene
Greensville
Halifax
Hanover
Henry
Highland
Isle of Wight
James City
King George
King and Queen
King William
Lancaster
Lee
Louisa
Lunenburg
Madison
Matthews
Mecklenburg
Middlesex
Nelson

New Kent
Northampton
Northumberland
Nottoway

Virginia Register of Regulations
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Orange

Page

Patrick
Pittsylvania
Powhatan
Prince Edward
Prince George
Pulaski
Rappahannock
Richmond
Rockbridge
Russell

Scott
Shenandoah
Smyth
Southampton
Spotsylvania
Stafford

Surry

Sussex
Tazewell
Washington
Westmoreland
Wise

Wythe

York

Cities

Bristol

Buena Vista
Clifton Forge
Danville
Emporia
Franklin
Galax

Norton
Pogquoson
Suffolk

GROUP II
Counties

Albemarle
Augusta
Chesterfield
Henrico
Loudoun
Roanoke
Rockingham
Warren

Cities

Chesapeake
Covington
Harrisonburg
Hopewell

. Lexington

"Lynchburg

Martinsville
Newport News
Norfolk
Petershurg
Portsmouth
Radford
Richmond
Roanoke
Salem
Staunton
Virginia Beach
Williamsburg
Winchester

GROUP III
Counties

Arlington
Fairfax
Montgomery
Prince William

Cities

Alexandria
Charlottesviile
Colonial Heights
Fairfax

Falis Church
Fredericksburg
Hampton
Manassas
Manassas Park
Wayneshoro

E. Income eligibility levels—mandatory group of specified
low-income Medicare beneficiaries with incomes up to
federal poverty line.

The levels for determining income eligibility for groups
of qualified Medicare beneficiaries under the provisions of
§ 1906(a) (10)(E) of the Act are as follows:

Based on 1109%, and updated annually, of the official
federal nonfarm income poverty line:

Size of Family Unit Poverty Guideline
1 & 7493 $ 8,096
2 10189 $10,824

F. Income eligibility levels—nandatory group of qualified
disabled and working Individuals with incomes up lo
federal poverty line.

The levels for determining Income eligibility for groups
of qualified disabled and working individuals under the
provisions of § 1905s) of the Act are as follows:

Based on 200%. and updated annually., of the official
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federal nonfarm income poverty level:
Size of Family Unit Poverty Guideline

I $14,720
2 $19,680

VA.R. Doc. No. R94-948; Filed April 29, 1994, 1:33 p.m.

S .
;

COMMONWEALTH of VIRGINTA

JCAR W SMITH VIRGINIA CODE COMMISSION 203 ZaPITEL S SEET
REGISTRAR OF AEGULATIONS 5 THMOND. VAT 1321

General Assembly Building 18043 1381580

May i1, 1994

Mc. Bruce Kozlowaki, Commissionsr
Department af Medical Assistance Sexvices
600 East Broad Street, Suite 1300
Rickmond, Virginia 23219

RE: YR 460-03-Z.6101:1 - Income Eligibility Standards

Dear Me. Kozlowaki:

Thizs will acknowledge raceipt of the above-referenced regulations
from the Department of Medical Agssisvance Services.

As required by § 9-6.14:4.1 ©.4.(c). of the Code of Virginia, I
have cetermined that, except for the amendmenes to 5% B.2 and B.3 which
are exempted under the provisions of & 2-6.14:4.1 C 4 {21, these
regulatjons are exempt f£rom the operation of Azticle 2 cf the
Adminjstratiwe FProceas Ack, since they do not difiex materially from
Lhose tequiced by federal law. Howswver, this determanaticon is peemased
an the assumption that bYoth khe Attorney Seneral's Cffice and HIT
appreve the content as comphiying with the relevant law.

Sincerely,

.
{_pdvinn 74 e
/ -

»

Virginia Register of Regulations
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REGISTRAR'S NOTICE: This regulation is excluded from
Article 2 of the Administrative Process Act in accordance
with § 96.14:4.1 C 4(a) of the Code of Virginia, which
excludes regulations that are necessary to conform to
changes in Virginia statutory law or the appropriation act
where no agency discretion is involved. The Department of
Medical Assistance Services will receive, consider and
respond to petitions by any interested person at any time
with respect to reconsideration or revision,

Title of Regulation: State Plan for Medical Assistance
Relating to Savings Account Exemption.
VR 460-03-2.6168.2. More Liberal Metheds of Treating
Resources under § 1902(r)(2) of the Aect.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date: July 1, 1994.

Summary:

The purpose of this action is to amend the Plan for
Medical Assistance concerning savings accounis for
business incubation or operations due to action faken
by the 1994 General Assembly. HB 41! expanded the
conditions under which a savings account up to a
value of §5,000 can be excluded from consideration in
determining eligibility for Medicard. The purpose of
this exempted $3,000 savings account must be ito
establish or maintain a business operation owned by
a member of the assistance unit. The business’s nef
worth must not exceed $5,000 in order to continue fo
be excluded.

The savings account exemption for business
operations is intended lo encourage individuals,
currently recerving public assistance, to become more
self-sufficient and to leave the public assistance rolls.
The agency projects no negative issue involved in
implementing these provisions. There are no localifies
which are uniquely affected by these regulations as
they apply statewide.

In 1993, the General Assembly passed legisiation
which permitted ADC and ADC-related Medicaid
recipients lo have exempted savings accounts of up
to $5.000 for the costs of education or to purchase a
residence. This amendment merely adds another

permissible use for the savings account. DMAS
anticipates that the main fiscal impact was
experienced with the original savings account

exemptions and does nol predict significant additional
fiscal impact from this change. In addition, exempting
the same amount of an asset whether in a savings
account or In the net worth of a nascent business
will not have a fiscal impact but will help remove o
stgnificant barrier fo mdividual initiative.

" VR 460-03-2.6108.2. More Liberal Methods of Treating

Resources under § 1902(r)(2) of the Act.
® § 1902(f) State O Non-§ 1902(f) State
§ 1. Resources to meet burial expenses,

Resources set aside to meet the burial expenses of an
applicant/recipient or that individual’s spouse are excluded
from countable assets. In determining eligibility for
benefits for medically needy individuals, disregarded from
countable tesources is ap amount not in excess of $2500
for the individual and an amount not in excess of $2,500
for his spouse when such resources have been set aside to
meet the burial expenses of the individual or his spouse.
The amount disregarded shall be reduced by:

1. The face value of life insurance on the life of an
individual owned by the individual or his spouse if the
cash surrender value of such policies has been
excluded from countable resources; and

2. The amount of any other revocable or irrevocable
trust, contract, or other arrangement specifically
designated for the purpose of meeting the individual’'s
or his spouse’s burial expenses.

§ 2. Life rights.

Life rights to real
resource.

property are not counted as a

& 3. Reasonable effort to seil.

A, For purposes of this section “current market value”
is defined as the current tax assessed value. If the
property is listed by a realtor, then the realtor may list it
af an amount higher than the tax assessed value. In no
event, however, shall the realtor’s list price exceed 1509
of the assessed value.

B. A reasonable effort to sell is considered to have been
made:

1. As of the date the property becomes subject to a
realtor’s listing agreement if:

a. It is listed at a price at current market value,
and

b. The listing realtor verifies that it is unlikely to
sell within 90 days of Hsting given the particular

circumstances involved (e.g., owner’s Ifractional
interest; zoning restrictions; pooer topography;
absence of road frontage or access; absence of
improvements; clouds on title, right of way or

easement; local market conditions);

2. When at least two realiors refuse to list the
property., The reason for refusal must be that the
property is unsaleable at current market value. Other
reasons for refusal are not sufficient; or
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3. When the applicant has personally advertised his
property at or below current market value for 90 days
by use of a “Sale By Owner” sign located on the
property and by other reasonable efforts such as
newspaper advertisements, or reasonable inquiries with
all adjoining landowners or other potential interested
purchasers.

C. Notwithstanding the fact that the recipient made a
reasonable effort to sell the property and failed to sell it
and although the recipient has become eligible, the
recipient must make a continuing reasonable effort to sell
by:

1. Repeatedly renewing any inifial listing agreement
until the property is sold. If the list price was initially
higher than the tax-assessed value, the listed sales
price must be reduced after 12 months to no meore
than 1009, of the tax-assessed value. )

2. In the case where at least two reaitors have
refused fo list the property, the recipient must
personally try to sell the property by efforts described
in subdivision B 3 of this section, for 12 months,

3. In the case of recipient who has personally
advertised his property for a year without success (the
newspaper advertisements, “for sale” sign, do not have
to be continuous; these efforts must be done for at
least 90 days within a 12 month period), the recipient
must then

a. Subject his property to a vrealtor's listing
agreement at price or below curreni market value;
or

b. Meet the requirements of subdivision B 2 of this
section which are that the recipient must try to list
the property and at least iwo realtors refuse to list
it because it is unsaleable at current markei value;
other reasons for refusal to list are not sufficient.

D. If the recipient has made a continuing effort o sell
the property for 12 months, then the recipient may
sell the property between 76% and 10097 of its tax
assessed value and such sale shall not result in
disqualification under the transfer of property rules. If
the recipient requests to sell his property at less than
759 of assessed value, he must submit documentation
from the listing reattor, or knowledgeable source if
the property is not listed with a realtor, that the
requested sale price is the best price the recipient can
expect to receive for the property at this time. Sale at
such a documented price shall not result in
disqualification under the transfer of property rules.
The proceeds of the sale will be counted as a
resource in determining continuing eligibility.

E. Once the applicant has demonstrated that his
property is unsaleable by following the procedures in
subsection B of this gection the property is

disregarded in determining eligibility starting the first
day of the month in which the most recent application
was filed, or up to three months prior to this month
of application if retroactive coverage is requested and
the appiicant met all other eligibility requirements in
the period. A recipient must continue his reasonable
efforts to sell the property as required in Section C
abhove.

§ 4. Automaobiles.

Ownership of one motor vehicle does not affect
eligibility. If more than one vehicle is owned, the
individual’s equity in the least valuable vehicle or vehicles
must be counted. The wvalue of the vehicles is the
wholesale value listed in the National Automobile Dealers
Official Used Car Guide (NADA) Book, Eastern Edition. In
the event the vehicle is not listed, the value assessed by
the locality for tax purposes may be used. The value of
the additional motor vehicles is to be counted in relation
to the amount of assets that could be liquidated that may
be retained.

§ 5. Life, refirement, and other related types of insurance
policies.

Life, retirement, and other related types of insurance
policies with face values totaling $1,500, or less on any
one person 21 years old and over are not considered
resources. When the face values of such policies of any
one person exceeds $1,500, the cash surrender value of the
policies ig counted as a resource.

§ 6. Resource exemption for Aid to Dependent Children
categorically and medically needy (the dct §f
190 af IOY ANk D), (IV), (VI), (VID; §§ 1902 ay 10y AYiy VD),
(IX) § 190 ay 10k CYiyIil) .

For ADC-related cases, both categorically and medically
needy, any individual or family applying for or receiving
assistance may have or establish one interest-bearing
savings account per assistance unit not fo exceed 35,000 at
a financial institution if the applicant, applicants, recipient
or recipients designate that the account is reserved for the
purpese of one of the following purposes: (i) paying for
tuition, books, and incidental expenses at any elementary,
secondary or Vvocational school or any college or
university; e for (ii) making down payment on a primary
residence [ or (i) business incubation Any funds
deposiied in the account, and any interest earned thereon,
shall be exempt when determining eligibility for medical
assistance for so long as the funds and interest remain on
deposit in the account. Any amounts withdrawn and used
for any of the purposes stated in this section shall be
exempt. For purposes of this section, “business
incubation” shall mean the initial establishment of a
commercial operalion Which is owned by a member of the
Medicaid assistance unit. The net worth of any business
owned by a member of the assistance unit shall be
exempl from consideration so long as the net worth o
the business 1s less than $5.000.
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VAR, Doc, No. R84-876; Filed May 11, 1994, 11:45 am.

LS

Title of Regulation; State Plan for Medical Assistance
Relating to Criteria for Preadmission Screening and
Continued Stay.

VR 460-03-3.1100. Narrative for the Amount, Duration and
Scepe of Services (Supplement 1 to Attachment 31 A &
B).

VR 466-862-3.1300. Standards Established and WMethods
Used to Assure High Quality of Care (Attachment 3.1 C).
VR 468-03-3.1301. Nursing Facility and MR Criteria
{Supplement 1 to Attachment 3.1 C).

VR  460-04-3.1300. Outpatient Physical Rehabilitative
Services Regulations.

VR 4£606-04-8.10. Regulations for Long-Stay Acute Care
Hospitals.

Statutory Authorify: § 32.1-325 of the Code of Virginia.

Effective Date; June 29, 1934,

Summary:

The purpose of this action s fo promulgale
permanent regulations to supersede the existing
emergency regulations containing essentially the same
..y  policies. These regulations concern the criteria by
L which applicants for and recipients of long-term care
services and communify-based care services are
evaluated for appropriate placement,

The sections of the State Plan for Medical Assistance
affected by this aclion are: Amount, Duration, and
Scope  of Services Narrative (Supplement 1 fo
Attachment 3.1 A&B), Standards Established and
Methods Used o Assure High Quality of Care
(Attachment 3.1 C). Nursing Facility Criteria
(Supplement 1 to Aftachment 3.1 C). The non-Stafe
Plan regulations affected by this action are:
Regulations for Outpatient Physical Rehabilitative
Services (VR 460-04-3.1300) and Regulations for
Long-Stay Acute Care Hosprtals (VR 460-04-8.10).

The Department of Medical Assistance Services
(DMAS) promuigated an emergency regulation for
these criteria  effective  September I, 1992, The
agency's proposed regulations were filed March 30,

1993, with the Registrar of Regulations for publication
to begin its comment period from April 20 through
June 18, 1993, DMAS held four public hearings in
different statewide locations and recerved numerous
comments from individuals and organizations. These
initial proposed regulations were substantially similar
to the preceding emergency regulations. Commenters
on those emergency regulations expressed a belief
that they have resulted in the discharge of numerous
nursing facility residents and the denial of various

g I| long-term care services e numerous others. Although

the depariment's research demonstrated that there

had not been discharges from nursing facilities based
on those emergency regulations, it was clear that the
department's intent to clarify medical/nursing
management had not been clearly communicaied.
Since the regulations proposed by the agency for

public comment period mirrored the emergency
regulations, they were opposed by the various
interests groups concerned with care for the elderly
and disabled, Due to the [993 General Assembly’s

modifications to § 9-6.14:1 el seq. of the
Adminisirative Process Act (APA), DMAS was required
to promuigate a second set of emergency regulations.
DMAS reinitiated the Article 2 process (§ 8-6.14.7.1} to
conform to the new APA promulgation requiremerts.

Due fo the significant comments DMAS received on
the prior proposed regulations, the second set of
emergency regulations contained revisions to the
definition of medicalfnursing need and revisions to the
evaluation of persons seeking community-based care
to avoid future nursing facility placemeni. HCFA
allows the Commonwealth to offer home- and
cornmunity-based care to persons who meef nursing
faciity criteria and to those whom it determines will
meet nursing facility criteria in the near future except
for the provision of communiiy-based services. In the
currently gffective emergency regulalions, DMAS
established the criteria which define when an
individual can be determined fo be at risk of nursing
facility placement in the near future as “prentrsing
faciity criteria.” These proposed regulations mirrored
the current emergency regulations on which the
agency has recerved no comments.

Nursing home preadmission screening was
implemented in Virginia in 1977 to ensure that
Medicaid-eligible mdividuals placed in nursing homes
actually required nursing home care. In 1982, DMAS
obtained approval for a Section 2176 home- and
community-hased care waiver to allow individuals
who have been determined (o require nursing facility
services an alternative to nursing home placement.
This home- and community-based care alternative io
nursing home care includes personal care, respile
care, and adull day health care services.

In this final regulation, DMAS has modified the
definitions of functional status fo make the
terminology consistent between the criteria and the
new assessment instrument which the Commornwealth
implements effective July 1, 1994, for all publicly
funded long-term care. These wmodifications do not
impact the finding of whether the individual will be
determined dependent or not for the purpose of
meeling the criteria for Medicaidfunded long-term

care, with one exception. The category of Medication

Administration previously contained a designation of
semidependency based on the frequency of
administration or monitoring by professional nursing
staff. Based on recommendations received during the
public comment period and the need lo correlate this
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activity with the category on the new assessment, the
level of semidependency has been eliminaled. In the
final regulation, any medication administration or
monitoring by professional nursing staff is considered
a dependency. This has the effect of loosening the

criteria  somewhat rather than making i more
restrictive.

Rehabilitation Services

In addition, this regulation package makes

amendments to clarify and improve the consistency of
the regulations as they vrelate fo oulpatient
rehabilitation. DMAS is making cerfain nonsubstantive
changes as follows:

Attachment 3.1 A & B Supplement 1. The
authorization form for extended outpatient
rehabilitation services no longer reguires a physician’s
signature. Although the physician does not sign the
form, there is no change in the requirement that
attached medical justification must include physician
orders or a plan of care signed by the physician.
Services that are noncovered home healih services are
described. These services are identified for provider
clarification and represent current policy. Also,
technical corrections have been made to bring the
Plan into compliance with the 1992 Appropriations
Act and previously modified policies (ie., deleting
references to the repealed Second Surgical Opinion
program under § 2, Outpatient hospital services and §
&, Physicians services).

The Program's policy of covering services provided by
a licensed clinical social worker under the direct
supervision of a physician is exiended to include such
services provided under the direct supervision of a
licensed clinical psychologist or a licensed psychologist
clinical. This change merely makes policy consistent
across different provider types.

Specialized Care

In addition, this regulation package makes
amendments to clarify and improve the consistency of
the regulations as they relate to specialized care
services. While these changes were not addressed in
the proposed regulation package, they are fechnical
corrections which change the current requirements to
minimum requirerments.

Aftachment 3.1-C and Attachment 3.1-C, Supplement
1. In the proposed regulation, providers are expected
to count the number and length of therapy sessions
for specialized care recipients. By the change herein,
DMAS is eliminating the requiremeni that a specific
number of sessions of specific duration be provided
and requiring thal a tolal amount of minutes of
therapy be provided. As such, the provider may
schedule the number and length of sessions which
best meet each recipient’s needs.

Also included is that, after the initial physician visit,
subsequent Visits may alternate between visits by the
physician and visits by a physician assistant or nurse
practitioner. This is consisteni with federal guidelines
for the provision of physician services in nursing
Jacilities.

Attachment 3.1 C. The modification fo outpatient
rehabilitative  services is also reflected in  this
attachment. DMAS will periodically conduct a
validation survey of the assessments completed by
nursing factlities to determine that services provided
to the residents are medically necessary and that
needed services are provided. This is changed from
the requiremeni that assessments be conducted
annually. The change fo recognize the provision of
psvehological services by supervised licensed clinical
social workers Is also reflected in this Plan section.

VR 460-04-3.1300. The reference to the Rehabilitation
Treatrment Authorization form (DMAS-125) is deleted
for ouipatient rehabiflitative services.

Supervision of Licensed Clinical Social Workers

VR 460-04-8.10 (Long-stay Acute Care Hospital
Regulations). The same policy of providing for social
workers’ supervision by licensed clinical psychologists
or licensed psychologisis clinical is provided for in
these state-only regulations. :

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be obiained from the promulgating
agency or viewed at the Office of the Registrar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, Virginia 23219, {elephone
(B04) 371-8850. There may be a charge for copies.

VR 460-03-3.1108,
Services.

Amount, Duration and Scepe of

General.

The provision of the following services cannot he
reimbursed except when they are ordered or prescribed,
and directed or performed within the scope of the license
of a practitioner of the healing arts: laboratory and x-ray
services, family planning services, and home health
services. Physical therapy services will be reimbursed only
when prescribed by a physician.

§ 1. Inpatient hospital services other than those provided
in an institution for mental diseases.

A. Medicaid inpatient hospital admissions (lengths-of-stay) .
are limited to the 75th percentile of PAS (Professional |
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Activity Study of the Commission on Professional and
Hosgpital Activities) diagnostic/procedure limits. For
admissions under 15 days that exceed the 75th percentile,
the hospital must attach medical justification records to
the billing invoice to be considered for additional coverage
when medically justified. For all admissions that exceed 14
days up to a maximum of 21 days, the hospital must
attach medical justification records to the billing invoice,
{See the exception to subsection F of this section.)

B. Medicaid does not pay the medicare (Title XVII)
coinsurance for hospital care after 21 days regardless of
the length-of-stay covered by the other insurance. (See
exception to subsection F of this section.)

C. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment to health or life of the mother if the fetus
were carried to term.

D. Reimbursement for covered hospital days is limited
to one day prior to surgery, unless medically justified.
Hospital claims with an admission date more than one day
prior to the first surgical date will pend for review by
medical staff to determine appropriate medical
justification. The hospital must write on or attach the
justification to the billing invoice for consideration of
reimbursement for additional preoperative days. Medically
ustified situations are those where appropriate medical
.care cannot be obtained except in an acute hospital setting
thereby warranting hospital admission. Medically
unjustified days in such admissions will be denied.

E. Reimbursement will not be provided for weekend
(Friday/Saturday) admissions, unless medically justified.
Hospital claims with admission dates on Friday or
Saturday will be pended for review by medical staff to
determine appropriate medical justification for these days.
The hospital must write on or attach the justification to
the billing invoice for consideration of reimbursement
coverage for these days. Medically justified situations are
those where appropriate medical care cannot be obtained
except in an acute hospital setting thereby warranting
hospital admission. Medically unjustified days in such
admissions will be denied.

F. Coverage of inpatient hospitalization will be limited to
a total of 21 days for all admissions within a fixed period,
which would begin with the firsi day inpatient hospital
services are furnished to an eligible recipient and end 60
days from the day of the first admission. There may be
multiple admissions during this 60-day period; however,
when total days exceed 21, all subsequent claims will be
reviewed. Claims which exceed 21 days within 60 days
with a different diagnosis and medical justification will be
paid. Any claim which has the same or similar diagnosis
will be denied.

- EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
‘NDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
~with 42 CFR 441.57, payment of medical assistance services

shall be made on behalf of individuals under 21 vears of
age, who are Medicaid eligible, for medically necesgsary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions
identified through a physical examination. WMedicatl
documentation justifying admission and the continued
length of stay must be attached te or wrilten on the
invoice for review by medical staff to determine medical
necessity, Medically unjustified days in such admissions
will be denied.

G. Repealed.

H. Reimbursement will not he provided for inpatient
hospitalization for those surgical and diagnostic procedures
listed on the mandatory outpatient surgery list unless the
inpatient stay is medically justified or meets one of the
exceptions. The reguirements for mandatory outpatient
surgery do not apply to recipients in the retroaclive
eligibility period.

1. For the purposes of organ transplantation, ail similarly
situated individuals will be treated alike. Coverage of
transplant services for all eligible persons is limited to
transplants for kidneys and corneas. Kidney transplants
require preauthorization. Cornea transplants do not require
preauthorization. The patient must be considered
acceptable for coverage and {reatment. The treating
facility and transplant staff must be recognized as heing
capable of providing high quality care in the performance
of the regquested transplant. The amount of reimbursement
for covered Kkidney transplant services is negotiable with
the providers on an individual case hasis. Reimbursement
for covered cornea transplants is at the allowed Medicaid
rate. Standards for coverage of organ transplant services
are in Attachment 3.1 E.

J. The department may exempt portions or all of the
utilization review documentation requirements of
subsections A, D, E, F as it pertains to recipienis under
age 21, G, or H in writing for specific hospitals from time
to time as part of their ongoing hospital utilization review
performance evaluation. These exemptions are based on
utilization review performance and review edit criteria
which determine an individual hospital’s review siatus as
specified in the hospital provider manual. In compliance
with federal regulations at 42 CFR 441.200, Subparts E and
F, claims for hospitalization in which sterilization,
hysterectomy or abortion procedures were. performed, shall
be subject to medical documentation requirements.

K. Hospitals qualifying for an exemption of ali
documentation requirements except as described in
subsection J above shall be granted “delegated review
status” and shall, while the exempiion remains in effect,
not be required to submit medical documentation to
support pended claims on a prepayment hospital uatilization
review basis to the extent allowed by federal or state law
or regulation. The following audit conditions apply to
delegated review status for hospitals:
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1. The department shall conduct periodic on-site
post-payment audits of qualifying hospitals using a
statistically valid sampling of paid claims for the
purpose of reviewing the medical necessity of
inpatient stays.

2. The hospital shall make all medical records of
which medical reviews will be necessary available
upon request, and shall provide an appropriate place
for the department’s auditors to conduct such review,

3. The qualifying hoespital will immediately refund to
the department in accordance with § 32.1-325.1 A and
B of the Code of Virginia the full amount of any
initial overpayment identified during such audit.

4, The hospital may appeal adverse medical necessity
and overpayment decisions pursuant to the current
administrative process for appeals of post-payment
review decisions.

5. The department may, at its option, depending on
the utilization review performance determined by an
audit based on criteria set forth in the hospital
provider manual, remove a hospital from delegated
review status and reapply certain or all prepayment
utilization review documentation requirements,

% 2. Outpatient hospital and rural health clinic services.
2a. Outpatient hospital services.

A. Oufpatient hospital services means preventive,
diagnostic, therapeutic, rehabilitative, or palliative services
that:

1. Are furnished to outpatients;

2. Except in the case of nurse-midwife services, as
specified in § 440.165, are furnished by or under the
direction of a physician or dentist; and

3. Are furnished by an institution that:

a. Is licensed or formatly approved as a hospital by
an officially designated authority for state
standard-setting; and

b. Except in the case of medical supervision of
nurse-midwife services, as specified in § 440.165,
meets the requirements Tfor participation in
Medicare.

B. Reimbursement for induced abortions is provided in
only those cases in which there would be substantial
endangerment of health or life to the mother if the fetus
were carried to term.

C. Reimbursement will not be provided for outpatient
hospital services for any selected elective surgical
procedures that require a second surgical opinion unless a

properly executed second surgical opinion form has been

obtained from the physician and submitted with the
invoice for payment, or is a justified emergency or
exempiion.

2b. Rural health clinic services and other ambulatory
services furnished by a rural health clinic.

The same service limifations apply to rural health
clinics as to all other services.

2c. Federally qualified health center (FQHC) services
and ofther ambulatory services that are covered under the
plan and furnished by an FQHC in accordance with § 4231
of the State Medicaid Manual (HCFA Pub. 45-4).

The same service limitations apply to FQHCs as to all
other services,

§ 3. Other lahoratory and x-ray services.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

§ 4. Skilled nursing facility services, EPSDT and family
planning.

4a. Skilled nursing facility services (ofher than services
in an institution for mental diseases) for individuals 21
vears of age or older. '

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing aris.

4b, Early and periodic screening and diagnosis of
individuals under 21 vears of age, and treatment of
conditions found.

A, Payment of medical assistance services shall be made
on behalf of individuals under 21 years of age, who are
Medicaid eligible, for medically necessary stays in acute
care facilifies, and the accompanying attendant physician
care, in excess of 21 days per admission when such
services are rendered for the purpose of diagnosis and
treaiment of heaith conditions identified through a physical
examination.

B. Routine physicals and immunizations (except as
provided through EPSDT} are not covered except that
well-child examinations in a private physician’s office are
covered for foster children of the local social services
departments on specific referral from those depariments.

C. Orthoptics services shall only be reimbursed if
medically necessary to correct a visual defect identified by
an EPSDT examination or evaluation. The department
shall place appropriaie utilization controls upon this
service.
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D. Consistent with the Omnibus Budget Reconciliation
Act of 1989 § 6403, early and periodic screening,
diagnostic, and treatment services means the following
services, screeming services, vision services, dental
services, hearing services, and such other necessary health
care, diagnostic services, treatment, and other measures
described in the Social Security Act § 1905(a) to correct
or ameliorate defects and physical and mental illnesses
and conditions discovered by the screening services and
which are medically necessary, whether or not such
services are covered under the State Plan and
notwithstanding the limiiations, applicable to recipients
ages 21 and over, provided for by the Act § 1905(a).

4c. Family planning services and supplies for individuals
of child-bearing age.

A, Service must be ordered or prescribed and directed
or performed within the scope of the license of a
practitioner of the healing arts.

B. Family planning services shall be defined as those
services which delay or preveat pregnancy. Coverage of
such services shall not include services to treat infertility
nor services to promeote fertility.

§ 5. Physician’s services whether furnished in the office,
the patient’s home, a hospital, a skilled nursing facility or
elsewhere.

A, Elective surgery as defined by the Program is
surgery that is not medically necessary to restore or
materially improve a body function.

B. Cosmetic surgical procedures are not covered unless
performed for physiological reasons and require Program
prior approval.

C. Routine physicals and immunizations are not covered
except when the services are provided under the Early
and Periodic Screening, Diagnesis, and Treatment (EPSDT)
Program and when a well-child examination is performed
in a private physician’s office for a foster child of the
local social services department on specific referral from
those departments.

D. Psychiatric services are limited to an initial
availability of 26 sessions, with one possible extension
(subject to the approval of the Psychiatric Review Board)
of 26 sessions during the first year of treatment. The
availability is further restricted fo no more than 26
sessions each succeeding year when approved by the
Psychiatric Review Board. Psychiatric services are further
restricted to no more than three sessions in any given
seven-day period.

[ These limitations also apply te psychotherapy sessiens
Psychiatric services can be provided | by [ psychiairists, ]
clinical psychologisis licensed by the State Board of

" Medicine end . psychologists clinical licensed by the Board

of Psychology . or by a lcensed clinical social worker

under the direct supervision of a [ psychiatrist, | licensed
clinical psychologist or a licensed psychologist chinical .

E. Any procedure
covered.

considered experimental is not

F. Reimbursement for induced ahortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
were carried to term.

G. Physician visits to inpatient hospital patients are
limited to a maximum of 21 days per admission within 60
days for the same or similar diagnoses and is further
restricted to medically necessary inpatient hospital days as
determined by the Program.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 44157, payment of medical assistance services
shall he made on behalf of individuais under 21 years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions
identified through a physical examination. Payments for
physician visits for inpatient days determined io be
medically unjustified will be adjusted.

H. Psychological testing and psychotherapy by clinical
psychologists licensed by the State Board of Medicine and
psychologists clinical licensed by the Board of Psychology
are covered.

1. Repealed.

J. Reimbursement will not be provided for physician
services performed in the inpatient setting for those
surgical or diagnostic procedures listed on the mandafory
outpatient surgery list unless the service is medically
justified or meets one of the exceptions. The requirements
of mandatory outpatient surgery do not apply to recipients
in a retroactive eligibility period.

K. For the purposes of organ transplantation, all
similarly situated individuals will be treated alike.
Coverage of transpiant services for all eligible persons is
limited te f{ransplants for Kidneys and corneas. Kidney
transplants require preauthorization. Cornea transplants do
not require preauthorization. The patient must be
considered acceptable for coverage and treatment. The
treating facility and transplant staff must be recognized as
being capable of providing high quality care in the
performance of the requested fransplant. The amount of
reimbursement for covered kidney transplant services is
negotiable with the providers on an individual case basis.
Reimbursement for covered cornea ftransplants is at the
allowed Medicaid rate. Standards for coverage of organ
transplant services are in Attachment 3.1 E.

§ 6. Medical care by other licensed practitioners within
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the scope of their practice as defined by state law. practitioner of the healing arts.

A. Podiatrists’ services. B. Nursing services provided by a home health agency.

1. Covered podiatry services are defined as reasonable 1. Intermittent or pari-time nursing service provided

and necessary diagnostic, medical, or surgical
treatment of disease, injury, or defects of the human
foot. These services must be within the scope of the
license of the podiatrists’ profession and defined by
state law.

2. The following services are not covered: preventive
health care, including routine foot care; treatment of
structural misalignment not reguiring surgery, cutting
or removal of corns, warts, or calluses; experimental
procedures; acupuncture.

3. The Program may place appropriate limits on a
service based on medical necessity or for utilization

by a home health agency or by a registered nurse
when no home health agency exists in the area.

2. Patients may receive up to 32 visits by a licensed
nurse annually. Limits are per recipient, regardless of
the number of providers rendering services. Annually
shall be defined as July 1 through June 30 for each
recipient. If services beyond these limitations are
determined by the physician to be required, then the
provider shall request prior authorization from DMAS
for additional services, Payment shall not be made for
additional service unless authorized by DMAS.

C. Home health aide services provided by a home health

control, or both. agency.
B. Optometrists’ services. 1. Home health aides must function under the
: supervision of a professional nurse.

Diagnostlc examination and optometric treatment
procedures and services by ophthamologists, optometrists,
and opticians, as allowed by the Code of Virginia and by
regulations of the Boards of Medicine and Optometry, are
covered for all recipients. Routfine refractions are limited
to once in 24 months except as may be authorized by the
agency.

2. Home health aides must meet the certification
requirements specified in 42 CFR 484.36,

3. For home health aide services, pafients may receive
up to 32 visits annually. Limits shalli be per recipient,
regardless of the number of providers rendering

C. Chiropractors’ services.
Not provided.
D. Other practitioners’ services.
1. Clinical psychologists’ services.

a. These limitations apply to psychotherapy sessions
by clinical psychologists licensed by the State Board
of Medicine and psychologists clinical licensed by
the Board of Psychology. Psychiatric services are
limited to an initial availability of 26 sessions, with
one possible extension of 26 sessions during the first
vear of treatment. The availability is further
restricted to no more than 26 sessions each
succeeding year when approved by the Psychiatric
Review Board. Psychiatric seérvices are further
restricied fo no more than three sessions in any
given seven-day period.

b. Psychological testing and psychotherapy by
clinical psychologists licensed by the State Board of
Medicine and psychologists clinical licensed by the
Board of Psychology are covered.

§ 7. Home health services.

A, Service must be ordered or prescribed and directed
performed within the scope of a license of a

services. Annually shall be defined as July 1 through
June 30 for each recipient.

D. Medical supplies, equipment, and appliances suitable

for use in the home.

1. All medically necessary supplies, eguipment, and
appliances are covered for patients of the home
health agency. Unusual amounts, types, and duration
of usage must be authorized by DMAS in accordance
with published policies and procedures. When
determined to be cost-effective by DMAS, payment
may be made for rental of the equipment in lieu of
purchase.

2. Medical supplies, equipment, and appiiances for all
others are limited to home renal dialysis equipment
and supplies, respiratory equipment and oxygen, and
ostomy supplies, as authorized by the agency.

3. Supplies, equipment, or appliances that are not
covered inclide, but are not limited to, the following:

a. Space conditioning equipment, such as room
humidifiers, air cleaners, and air conditioners.

b. Durable medical equipment and supplies for any
hospital or mnursing facility resident, except
ventilators and associated supplies for nursing
facility residents that have been approved by DMAS
central office.
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¢. Furniture or appliances not defined as medical
equipment f{(such as blenders, bedside tables,
matiresses other than for a hospital bed, pillows,
blankets or other bedding, special reading lamps,
chairs with special lift seats, hand-held shower
devices, exercise bicycies, and bathroom scales).

d. Items that are only for the recipient’s comfort
and convenience or for the convenience of those
caring for the recipient (e.g., a hospital bed or
mattress because the recipient does not have a
decent bed; wheelchair trays used as a desk
surface); mobility items used in addition to primary
assistive mobility aide for caregiver's or recipient's
convenience (i.e., eleciric wheelchair plus a manual
chair); cleansing wipes.

e. Prosthesis, except for artificial arms, legs, and
their supportive devices which must be
preauthorized by the DMAS central office (effective
July 1, 1989).

f. Items and services which are not reasonable and
necessary for the diagnosis or treatment of illness
or injury or to improve the functioning of a

malformed body member (for example,
over-the-counter drugs; dentifrices; toilet articles;
shampoos which do not require a physician’s

prescription; dental adhesives; electric toothbrushes;
cosmetic items, soaps, and lotions which do not
require a physician’s prescription; sugar and salt
substitutes; support stockings; and nonlegend drugs).

g. Orthotics, including braces, splinis, and supports.
h. Home or vehicle modifications.

i. Items not suitable for or used primarily in the
home setting (i.e., car seats, equipment to be used
while at school, eic.).

j. Equipment that the primary function is
vocationally or educafionally related (i.e., computers,
environmental control devices, speech devices, etc.).

4. For coverage of bleod glucose meters for pregnant
women, refer fo Supplement 3 to Attachments 3.1 A
and B.

E. Physical therapy, occupational therapy, or speech
pathology and audiology services provided by a home
health agency or medical rehabilitation facility.

1. Service covered only as part of a physician’s plan
of care.

2. Patients may receive up to 24 visits for each
rehabilitative therapy service ordered annually without
authorization Limits shall apply per recipient
regardless of the number of providers rendering
services. Annually shall be defined as July 1 through

June 30 for each recipient. If services beyond these
limitations are determined by the physician to be
required, then the provider shall request prior
authorization from DMAS for additional services.

F. The jollowing services are not covered under the
horme health services program:

1. Medical social services;

2. Services or ttems which would not be paid for if
provided to an inpatient of a hospital, such as
private-duly nursing services, or Iltems of comfort
which have no medical necessify, such as television,

3. Community food service delivery arrangements;

4. Domestic or housekeeping services which are
unrelated to patient care and which materially
increase the fime spent on a visit;

5. Custodial care which is patient care that primarily
requires proteciive services rather than definitive
medical and skilled nursing care: and

§. Services related lo cosmetic surgery.
§ 8. Private duty nursing services,
Not provided.
§ 8. Clinic services.

A, Reimbursement for induced abortions is provided in
only those cases in which there would be a subsiantial
endangerment of health or life to the mother if the fetus
was carried to term.

B. Clinic services means preventive, diagnostic,
therapeutic, rehabilitative, or palliative items or services
that:

1. Are provided to outpatients;

2. Are provided by a f{acility that is not part of a
hospita] but is organized and operated to provide
medical care to outpatients; and

3. Except in the case of nurse-midwife services, as
specified in 42 dentist.

§ 10. Dental services.

A. Dental services are limited to recipients under 21
yvears of age in fulfillment of the treatment requirements
under the Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT) Program and defined as routine
diagnostic, preventive, or restorative procedures necessary
for oral health provided by or under the direct supervision
of a dentist in accordance with the State Dental Practice
Act.
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B. Initial, periodic, and emergency examinations,
required radiography necessary to develop a treatment
plan; patient education; dental prophylaxis; fluoride
treatments; dental sealants; routine amalgam and
composite restorations; crown recementation; pulpotemies;
emergency endodontics for temporary relief of pain; pulp
capping; sedative fillings; therapeutic apical closure; topical
palliative treatment for denfal pain; removal of foreign
body; simple extractions; root recovery; incision and
drainage of abscess; surgical exposure of the tooth to aid
eruption; sequestrectomy for osteomyelitis; and oral antral
fistula closure are dental services covered without
preauthorization by the state agency.

C. All covered dental services not referenced above
require preauthorization by the state agency. The following

services are also covered through preauthorization:
medically necessary full banded orthodontics, for
handicapping malocclusions, minor tooth guidance or

repositioning appliances, complete and partial dentures,
surgical preparation (alveoloplasty) for prosthetics, single
permanent crowns, and bridges. The following service is
not covered: routine bases under restorations.

D. The state agency may place appropriate limits on a
service based on medical necessily, for utilization control,
or both. Examples of service limitations are: examinations,
prophylaxis, fluoride treatment (once/six months); space
maintenance appliances; bitewing =xray - two films
(once/12 months); routine amaigam and composite
restorations (once/three years); dentures (once per 5
years); extractions, orthodontics, tooth guidance appliances,
permanent crowns, and bridges, endodontics, patient
education and sealants (once).

E. Limited oral surgery procedures, as defined and
covered under Title XVIII (Medicare), are covered for all
recipients, and also require preauthorization by the state
agency.

§ 11, Physical therapy and related services.

Physical therapy and related services shall be defined
as physical therapy, occupational therapy, and
speech-language pathology services. These services shall be
prescribed by a physician and be part of a writlen plan of
care. Any one of these services may be offered as the
sole service and shall not be contingent upon the provision
of another service. All practitioners and providers of
services shall be required to meet staie and federal
licensing and/or certification requirements.

11a. Physical therapy.

A. Services for individuals requiring physical therapy are
provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, services provided by a local school division
employing qualified therapists, or when ofherwise included
as an authorized service by a cost provider who provides
rehabilitation services.

B. Effective July 1, 1988, the Program will not provide
direct reimbursement to enrolled providers for physical
therapy service rendered to patients residing in long term
care facilities. Reimbursement for these services is and
confinues fo be included as a component of the nursing
homes' operating cost.

C. Physical therapy services meeting alt of the following
conditions shall be furnished to patients:

1. Physical therapy services shall be directly and
specifically related to an active writlen care plan
designed by a physician after any needed consuliation
with a physical therapist lcensed by the Board of
Medicine;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and is under the
direct supervigion of a physical therapist licensed by
the Board of Medicine. When physical therapy services
are provided by a qualified physical therapy assisiant,
such services shall be provided under the supervision
of a qualified physical therapist who makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

11h. Occupational therapy.

A. Services for individuals requiring occupational therapy
are provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, services provided by a local school division
employing qualified therapists, or when otherwise included
as an authorized service by a cost provider who provides
rehabilitation services.

B. Effective September 1, 1990, Virginia Medicaid will
not make direct reimbursement to providers for
occupational therapy services for Medicaid recipients
residing in long-term care facilities. Reimbursement for
these services is and confinues to be included as a
component of the nursing facilities’ operating cost.

C. Occupational therapy services shall be those services
furnished a patient which meet all of the following
conditions;

1. Occupational therapy services shall be directly and
specifically related to an active written care plan
designed by a physician after any needed consultation
with an occupational therapist registered and certified
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by the American Occupational Therapy Certification
Board.

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shali be
of a nature that the services can only be performed
by an occupational therapist registered and certified
by the American Occupational Therapy Cerfification
Board, a graduate of a program approved by the
Council on Medical Education of the American
Medical Associafion and engaged in the supplemental
clinical experience required before registration by the
American Occupational Therapy Association when
under the supervision of an occupational therapist
defined above, or an occupational therapy assistant
who is certified by the American Occupational
Therapy Certification Board under the direct
supervision of an occupational therapist as defined
above. When occupational therapy services are
provided by a qualified occupational therapy assistant
or a graduate engaged in supplemental clinical
experience required before registration, such services
shall be provided under the supervision of a qualified
occupational therapist who makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

11¢. Services for individuals with speech, hearing, and
language disorders (provided by or under the supervision
of a speech pathologist or audiologist; see Page 1, General
and Page 12, Physical Therapy and Related Services.)

A, These services are provided by or under the
supervision of a speech pathologist or an audiologist only
as an element of hospital inpatient or outpatient service,
nursing facility service, home health service, services
provided by a local school division employing qualified
therapists, or when otherwise included as an auihorized
service by a cost provider who provides rehabilitation
services.

B. Effective September 1, 1990, Virginia Medicaid will
not make direct reimbursement to providers for
speech-language pathology services for Medicaid recipients
residing in longterm care facilities. Reimbursement for
these services is and continues to be included as a
component of the nursing facilities’ operating cost.

C. Speech-language pathology services shall be those
services furnished a patient which meet all of the
following conditions:

1. The services shall be directly and specifically
related to an active wrilten treatment plan designed
by a physician after any needed consultation with a

speech-tanguage pathologist licensed hy the Board of
Audiolegy and Speech-Language Patholegy, or, if
exempted from licensure by statute, meeting the
requirements in 42 CFR 440.110(c);

2. The gervices shall be of a level of complexity and
sophistication, or the cendition of the patient shall be
of a nature that the services can only be performed
by or under the direction of & speech-language
pathologist who meets the qualifications in number 1,
The program shall meet the requirements of 42 CFR
405.1719(cy. At jeast one qualified speech-language
pathologist must be present at all times when
speech-language pathology services are rendered; and

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

t1d. Authorization for services.

A, Physical therapy, occupational therapy, and
speech-language patholegy services provided in outpatient
seftings of acute and rehabilitation hospitals, rehabilitation
agencies, school divisions, or home health agencies shall
include authorization for up to 24 visits by each ordered
rehabilitative service within a 60-day peried annuall . &
reciptent may receive & maximum of 48 visite annuvally
withowt autherizatiens The provider shall maintain
documentation to justify the need for services.

B. The provider shall request from DMAS authorization
for treatments deemed necessary by a physician beyvond
the number authorized. This request must be sighed and
dated by a physielewr Docuwmeniation for medical
justification must clude physician orders or a plan of
care signed and dated bv a phyvsician. Authorization for
extended services shall be based on individual need.
Payment shall not be made for additional service unless
the extended provision of services has been authorized by
DMAS.

1le. Documentation requirements.

A, Documentation of physical therapy, occupational
therapy, and speech-language pathology services provided
by a hospital-based outpatient setting, home heatth agency,
a school division, or a rehabilitation agency shall, at a
minimum;

1. Describe the clinical signs and symptoms of the
patient’s condition;

2. Include an accurate and complete chronological
picture of the patient’s clinical course and treatments;

3. Document that a plan of care specifically designed
for the patient has been developed based upon a
comprehensive assessment of the patient’s needs;
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4. Include a copy of the physician’s orders and plan
of care;

5. Include ali treatment rendered to the patient in
accordance with the plan with specific aitention to
frequency, duration, modality, response, and identify
who provided care (include full name and title);

6. Describe changes in each patient’s condition and
response to the rehabilitative treatment plan;

7. (Except for school divisions) describe a discharge
plan which includes the anticipated improvements in
functional levels, the time frames necessary fo meet
these goals, and the patient’s discharge destination;
and

8. In school divisions, include an individualized
education program (IEP) which describes the
anticipated improvements in functional level in each
school year and the time frames necessary to meet
these goals.

B. Services not specifically documented in the patient’s
medical record as having been rendered shall be deemed
not to have been rendered and no coverage shall be
provided.

11f. Service limitations. The following general conditions
shall apply to reimbursahble physical therapy, occupational
therapy, and speech-language pathology:

A. Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license.

B. Services shall be furnished under a written plan of
treatment and must be established and periodically
reviewed by a physician. The requested services or items
must be necessary to carry out the plan of treatment and
must be related te the patient’s condition.

C. A physician recertification shall be required
periodically, must be signed and dated by the physician
who reviews the plan of treatment, and may be obtained
when the plan of treatment is reviewed. The physician
recertification statement must indicate the centinuing need
for services and should estimaie how long rehabilitative
services will be needed.

D. The physician orders for therapy services shall
include the specific procedures and maodalities to be used,
identify the specific discipline to carry out the plan of
care, and indicate the frequency and duration for services.

E. Utilization review shall be performed to determine if
services are appropriately provided and to ensure that the
services provided to Medicaid recipients are medically
necessary and appropriate. Services mnot specifically
documented in the patient's medical record as having been
rendered shalt be deemed not to have been rendered and

no coverage shall be provided.

F. Physical therapy, occupational therapy and
speech-language services are to be terminated regardless
of the approved length of stay when further progress
toward the established rehabilitation goal is unlikely or
when the services can be provided by someone other than
the skilled rehabilitation professional.

§ 12. Prescribed drugs, dentures, and prosthetic devices;
and eyeglasses prescribed by a physician skilled in
diseases of the eye or by an optometrist.

12a. Prescribed drugs.

A Drugs for which Federal Financial Participation is
not available, pursuant to the requiremenis of § 1927 of
the Social Security Act (OBRA ‘90 § 4401), shall not bhe
covered except for over-the-counter drugs when prescribed
for nursing facility residents.

B. The following prescribed, nonlegend drugs/drug
devices shall be covered: (i) insulin, (ii) syringes, (iii)
needles, (iv) diabetic test strips for clients under 21 vears
of age, (v) family planning supplies, and {vi) those
prescribed to nursing home residents.

C. Legend drugs are covered, with the exception of
anorexiant drugs prescribed for weighi loss and the drugs
for classes of drugs identified in Supplement 5.

D, Notwithstanding the provisions of § 32.1-87 of the
Code of Virginia, and in compliance with the provision of
§ 4401 of the Omnibus Reconciliation Aect of 1990, §
1927(e) of the Social Security Act as amended by OBRA
90, and pursuant to the authority provided for under §
32.1-323 A of the Code of Virginia, prescriptions for
Medicaid recipients for multiple source drugs subject to 42
CFR § 447.332 shall be filled with generic drug products
unless the physician or other practitioners so licensed and
certified to prescribe drugs certifies in his own
handwriting “brand necessary” for the prescription to be
dispensed as wriiten.

E. New drugs shall be covered in accordance with the
Social Security Act § 1927(d) (OBRA 90 § 4401).

F. The number of refills shall be limiied pursuant to §
54.1-3411 of the Drug Control Act.

G. Drug prior authorization.
1. Definitions.

“Board”
Services.

means the Board for Medical Assistance

“Committee” means the Medicaid Prior Authorization
Advisory Commitiee.

“Department” means the Department of Medical
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Assistance Services.

“Director” means the Director of Medical Assistance
Services.

“Drug” shall have the same meaning, unless the
context otherwise dictates or the Board otherwise
provides by regulation, as provided in the Drug
Control Act (¥ 54.1-3400 et seq.)

2. Medicaid Prior Authorization Advisory Committee;
membership. The Medicaid Prior Authorization
Committee shall consist of 1{ members o be
appointed by the board. Five members shall be
physicians, at least three of whom shall care for a
significant number of Medicaid patients; four shall be
pharmacists, two of whom shall be community
pharmacists; and one shall be a Medicaid recipient.

a. A quorum for action by the committee shall
consist of six members.

h. The members shall serve at the pleasure of the
board; vacancies shall be filled in the same manner
as the original appoiniment.

¢. The board shall consider nominations made by
the Medical Society of Virginia, the 0ld Domiaion
Medical Society and the Virginia Pharmaceutical
Association when making appointments to the
committee.

d. The committee shall elect its own officers,
establish its own procedural rules, and meet as
needed or as cailed by the board, the director, or
any two members of the committee. The department
shall provide appropriate staffing to the committee.

3. Duties of the commiitee.

a. The committee shall make recommendations to
the board regarding drugs or categories of drugs to
be subject to prior authorization, prior authorization
requirements for prescription drug coverage and any
subsequent amendments to or revisions of the prior
authorization requirements, The board may accept
or reject the recommendations in whole or in part,
and may amend or add to the recommendations,
except that the board may not add to the
recommendation of drugs and categories of drugs to
be subject to prior authorization.

b. In foermulating its recommendations to the board,
the commitiee shall not bhe deemed to be
formulafing regutations for the purposes of the
Administrative Process Act (§ 9-6.14:1 et seq.). The
committee shall, however, conduct public hearings
prior to making recommendations to the beoard. The
commntittee shall give 30 days written notice by mail
of the time and place of its hearings and meetings
to any manufacturer whose product is being

reviewed by the committee and to those
manufacturers who request of the commitiee in
writing that they be informed of such hearings and
meetings. These persons shall be afforded a
reasecnable opportunity to he heard and present
information. The committee shall give 30 days
notice of such public hearings to the public by
publishing its intention to conduct hearings and
meetings in the Calendar of Events of The Virginia
Register of Regulations and a newspaper of general
circulation located in Richmond.

¢. In acting on the recommendations of the
committee, the board shail conduct further
proceedings under the Administrative Process Act,

4, Prior authorization of prescription drug products,
COVEeTage.

a. The committee shall review prescription drug
products to recommend prior authorization under
the state plan. This review may be initiated by the
director, the committee itself, or by written request
of the board. The committee shall complete iis
recommendations to the board within ne more than
six months from receipt of any such request.

b. Coverage for any drug requiring prior
authorization shall not be approved unless a
prescribing physician obtains prier approval of the
use in accordance with regulations promulgated by
the board and procedures established by the
department.

¢. In formulating its recommendations to the board.
the committee shall consider the potential impact on
patient care and the potential fiscal impact of prior
authorization on pharmacy, physician, hospitalization
and outpatient costs. Any preposed regulation
making a drug or category of drugs subject to prior
authorization shall be accompanied by a statement
of the estimated impact of this action on pharmacy,
physician, hospitalization and outpatient costs.

d. The committee shall not review any drug for
which it has recommended or the board has
reguired prior authorization within the previous 12
months, unless new or previpusly unavailable
relevant and objective information is presented.

e. Confidential proprietary information identified as
such by a manufacturer or supplier in writing in
advance and furnished to the commiitee or the
board according to this subsection shall not be
subject to the disciosure requirements of the
Virginia Freedom of Informaticn Act (¥ 2.1-340 et
seq.). The board shall establish by regulaticn the
means by which such confidential proprietary
information shail be protected.

5. Immunity. The members of the commitiee and the
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board and the staff of the department shall be
immune, individually and jointly, from civil liability
for any act, decision, or omission done or made in
performance of their duties pursuant to this subsection
while serving as a member of such board, committee,
or staff provided that such act, decision, or omission
is not done or made in bad faith or with malicious
intent.

6. Annual report to joint commission. The cominittee
shall report annually to the Joint Commission on
Health Care regarding its recommendations for prior
authorization of drug products.

12b. Dentures.

Provided only as a result of EPSDT and subject to
medical necessity and preauthorization requirements
specified under Dental Services.

12¢. Prosthetic devices,

A. Prosthetics services shall mean the replacement of
missing arms and legs. Nothing in this regulation shall be
construed to refer to orthotic services or devices.

B. Prosthetic devices (artificial arms and legs, and their
necessary supportive attachments) are provided when
prescribed by a physician or other licensed practitioner of
the healing arts within the scope of their professional
licenses as defined by state law. This service, when
provided by an authorized vendor, must be medically
necessary, and preauthorized for the minimum applicable
component necessary for the activities of daily living.

12d. Eyeglasses.

Eyeglasses shall be reimbursed for all recipients younger
than 21 years of age according fo medical necessity when
provided by practitioners as licensed under the Code of
Virginia.

§ 13. Other diagnostic,
rehabilitative services, ie.,
elsewhere in this plan.

screening, preventive, and
other than those provided
13a. Diagnostic services.

Not provided.

13b. Screening services.

Screening mammograms for the female recipient
population aged 35 and over shall be covered, consistent
with the guidelines published by the American Cancer
Society.

13c. Preventive services.

Not provided.

13d. Rehabilitative services,
A. Intensive physical rehabilitation.

1. Medicaid covers intensive inpatient rehabilitation
services as defined in subdivision A 4 in facilities
certified as rehabilitation hospitals or rehabilitation
units in acute care hospitals which have been certified
by the Department of Health to meel the
requirements to be excluded from the Medicare
Prospective Payment System.

2. Medicaid covers intensive outpatient physical
rehabilitation services as defined in subdivision A 4 in
facilities which are certified as Comprehensive

Outpatient Rehabilitation Facilities (CORFs).

3. These facilities are excluded from the 2l.day limit
otherwise applicable to inpatient hospital services. Cost
reimbursement principles are defined in Attachment
4.19-A.

4,  An intensive rehabilitation program provideg
intensive skilled rehabilitation nursing, physical
therapy, occupational therapy, and, if needed, speech
therapy, cognitive rehabilitation, prosthetic-orthotic
services, psychology, social work, and therapeutic
recreation. The nursing staff must support the other
disciplines in carrving out the activities of daily living,
utilizing correctly the training received in therapy and
furnishing other needed nursing services. The
day-to-day activities must be carried out under the
continuing direct supervision of a physician with
special training or experience in the field of
rehabilitation.

5. Nothing in this regulation is intended to preclude
DMAS from negotiating individual contracts with
in-state intensive physical rehabilitation facilities for
those individuals with special intensive rehabilitation
needs.

B. Community mental health services,

Definitions. The Tfollowing words and terms, when used
in these regulations, shall have the following meanings
unless the context clearly indicates otherwise:

“Code” means the Code of Virginia.

“DMAS” means the Department of Medical Assistance
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of
Title 32.1 of the Code of Virginia.

“DMHMRSAS” means Department of Mental Health,
Menial Retardation and Substance Abuse Services
consistent with Chapter 1 {(§ 37.1-39 et seq) of Title 37.1
of the Code of Virginia.

1. Mental health services. The following services, with
their definitions, shall be covered:
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a. Intensive in-home services for children and
adolescents under age 21 shall be time-limited
interventions provided typically but not solely in the
residence of an individual who is at risk of being
moved into an out-of-home placement or who is
being transitioned to home from out-ef-home
placement due to a disorder diagnosable under the
Diagnostic and Statistical Manual of Mental
Disorders-III-R {DSM-ITI-R). These services provide
crisis treatment; individual and family counseling;
life (e.g., counseling to assist parents to understand
and practice proper child nutrition, child health
care, personal hygiene, and financial management,
etc.), parenting (e.g., counseling to assist parents to
understand and practice proper nurturing and
discipline, and behavior management, etc.), and
communication skills (e.g., counseling to assist
parents to understand and practice appropriate
problem-solving, anger management, and
interpersonal interaction, etc.); case management
activities and coordination with ofher required
services; and 24-hour emergency response. These
services shall be limited annually to 26 weeks.

b. Therapeutic day ftreatment for children and
adolescents shall he provided in sessions of two or
more hours per day, to groups of seriously
emotionally disturbed children and adolescents or
children at risk of seripus emotional disturbance in
order to provide therapeutic intervenfions. Day
treatment programs, limited annually to 780 units,
provide evaluation, medication education and
management, opportunities to learn and use daily
living skills and to enhance social and interpersonal
gkills (e.g.,, problem solving, anger management,
community responsibility, increased impulse control
and appropriate peer relations, etc.), and individual,
group and family counseling.

¢. Day treatment/partial hospitalization services for
adults shall he provided in sessions of two or more
congecutive hours per day, which may be scheduled
multiple times per week, to groups of individuals in
a nonresidential setting. These services, limited
annually to 780 units, include the major diagnostic,
medical, psychiatric, psychosocial and
psychoeducational treatment modalities designed for
individuals with serious mental disorders who
require coordinated, intensive, comprehensive, and
multidisciplinary treatment.

d. Psychosocial rehabilitation for adults shall be
provided in sessions of two or more consecutive
hours per day to groups of individuals in a
nonresidential setting. These services, limited
anaually to 936 units, include assessment, medication
education, psychoeducation, opportunities to learn
and use independent living skills and to enhance
social and inferpersonal skills, family support, and
education within a supportive and normalizing
program structure and environment,

e. Crisis intervention shall provide immediate mental
health care, available 24 hours a day, seven days
per week, to assist individuals who are experiencing
acute mental dysfunction requiring immediate
clinical attention. This service’s objectives shall be
to prevent exacerbation of a condition, to prevent
injury to the client or others, and to provide
treatment in the context of the least restrictive
sefting. Crisis intervention activities, limited annually
to 180 hours, shall include assessing the crisis
situation, providing shori-term counseling designed to
stabilize the individual or the {famiiy unit or both,
providing access to further immediate assessment
and follow-up, and linking the individual and family
with ongoing care to prevent future crises, Crisis
intervention services may include, but are not
limited to, office visils, home visits, preadmission
screenings, telephone contacts, and other
client-related activities for the prevention of
institutionalization,

Mental retardation services. Day health and

rehabilitation services shall be covered and the
following definitions shall apply:

Day health and rehabilitation services (limited to
780 units per year) shall provide individualized
activilies, supports, training, supervision, and
transportation based on a written plan of care to
eligible persons for twe or more hours per day
scheduled multiple times per week. These services
are intended to improve the recipient’s condition or
to maintain an optimal level of functioning, as weli
as to ameliorate the recipient’s disabilities or
deficits by reducing the degree of impairment or
dependency. Therapeutic consultation to service
providers, family, and friends of the client around
implementation of the plan of care may be included
as part of the services provided by the day health
and rehabilitation program. The provider shall be
licensed by DMHMRSAS as a Day Support Program,
Specific components of day health and rehabilitation
services include the following as needed:

(1) Self-care and hygiene skills;

(2) Eafting and foilet training skills;

{3) Task learning skills;

{4) Community resource ufilization skills (e.g.,
training in time, telephone, basic computations with
money, warning sign recognition, and personal
identifications, etc.);

(5) Environmental and bhehavior skilis (e.g., training
in punctuality, self-discipline, care of personal
belongings and respect for property and in wearing
proper clothing for the weather, etc.);

(6) Medication management;
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(1) Travel and related training to and from the
training sites and service and support activities;

(8) Skilis related to the above areas, as appropriate
that will enhance or retain the recipient’s
functioning.

§ 14. Services for individuals age 65 or older in institutions
for mental diseases.

14a. Inpatient hospital services.

Provided, no limitations.

14b. Skilled nursing facility services.

Provided, no limitations,

14c. Intermediate care facility.

Provided, no limitations,
§ 15. Intermediate care services and infermediate care
services for institutions for menial disease and menial
retardation.

15a. Intermediate care facility services (other than such
services in an institution for mental diseases) for persons
determined, in accordance with § 1902 (a)(31)(A) of the
Act, to be in need of such care.

Provided, no limitations.

15b. Including such services in a public institution (or
distinct part therecf) for the mentally retarded or persons
with related conditions,

Provided, no limitations.

§ 16. Inpatient psychiatric facility services for individuals
under 22 years of age.

Not provided.
§ 17. Nurse-midwife services.

Covered services for the nurse midwife are defined as
those services allowed under the licensure requirements of
the state statute and as specified in the Code of Federal
Regulations, i.e., maternity cycte.

§ 18. Hospice care {in accordance with § 1905 (o) of the
Act).

A. Covered hospice services shall be defined as those
services allowed under the provisions of Medicare law and
regulations as they relate to hospice benefits and as
specified in the Code of Federal Regulations, Title 42, Part
418,

B. Categories of care.

As described for Medicare and applicable to Medicaid,
hospice services shall entail the following four categories
of daily care:

1. Routine home care is at-home care that is not
continuous.

2. Continuous home care consists of at-home care that
is predominantly nursing care and is provided as
short-term crisis care. A registered or licensed
practical nurse must provide care for more than half
of the period of the care. Home health aide or
homemaker services may be provided in addition to
nursing care. A minimum of eight hours of care per
day must be provided to qualify as continuous home
care.

3. Inpatient respite care is short-term inpatient care
provided in an approved facility (freestanding hospice,
hospital, or nursing facility) to relieve the primary
caregiver(s) providing at-home care for the recipient.
Respite care is limited to not more than five
consecutive days.

4. General inpatient care may be provided in an
approved freestanding hospice, hospital, or nursing
facility. This care is usually for pain conirol or acute
or chronic symptom management which cannot be
successfully treated in ancther setting.

C. Covered services,

1. As required under Medicare and applicable to
Medicaid, the hospice itself shall provide all or
substantially all of the “core” services applicable for
the terminal illness which are nursing care, physician
services, secial work, and counseling (bereavement,
dietary, and spiritual).

2. Other services applicable for the terminal illness
that shall be available but are not considered ‘“‘core”
services are drugs and biclogicals, home health aide
and homemaker services, inpatient care, medical
supplies, and occupational and physical therapies and
speech-language pathology services.

3. These other services may be arranged, such as by
contractual agreement, or provided directly by the
hospice.

4. To be covered, a certification that the individual is
terminally ill shall have been completed by the
physician and hospice services must be reasonable and
necessary for the palliation or management of the
terminal illness and related conditions. The individual
must elect hospice care and a plan of care must be
established before services are provided. To be
covered, services shall be consistent with the plan of
care. Services not specifically documented in the
patient’s medical record as having been rendered will
be deemed not to have heen rendered and no
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coverage will be provided.

5. All services shall be performed by appropriately
qualified personnel, but it is the nature of the service,
rather than the qualification of the person who
provides if, that determines the coverage category of
the service. The following services are covered
hospice services: -

a. Nursing care. Nursing care shall be provided by
a registered nurse or by a licensed practical nurse
under the supervision of a graduate of an approved
school of professional nursing and who is licensed
as a registered nurse,

b. Medical social services. Medical social services
shall be provided by a social worker who has at
least a bachelor’'s degree from a school accredited
or approved by the Council on Sociai Work
Education, and who is working under the direction
of a physician.

¢. Physician services. Physician services shall be
performed by a professional who is licensed to
practice, who is acting within the scope of his or
her license, and who is a docior of medicine or
osteopathy, a doctor of dental surgery or dental
medicine, a doctor of podiairic medicine, a doctor
of optometry, or a chiropractor. The hospice
medical director or the physician member of the
interdisciplinary team shall be a licensed doctor of

used primarily for the relief of pain and symptom
control related to the individual’s terminal illness
are covered.

h. Home health aide and homemaker services.
Home health aides providing services tc hospice
recipients must meet the qualifications specified for
home health aides by 42 CFR 484.36. Home heakih
aldes may provide personal care services. Aldes
may also perform household services to maintain a
safe and sanitary environment in areas of the home
used by the patient, such as changing the bed or
light cleaning and laundering essential to the
comfort and cleanliness of the patient. Homemaker
services may include assistznce in persomal care,
maintenance of a safe and healthy environment and
services to enable the individual to carry out the
plan of care. Home health aide and homemaker
services must be provided under the pgeneral
supervision of a registered nurse.

t. Rehabilitation services. Rehabilifation services
include physical and occupational therapies and
speech-language pathology services that are used for
purposes of symptom control or to enable the
individual to maintain activities of daily living and
basic functional skills.

D. Eligible groups.

To be eligible for hospice coverage under Medicare or

medicine or osteopathy. Medicaid, the recipient must have a life expectancy of six

months or less, have knowledge of the illness and life
d. Counseling services. Counseling services shall be expectancy, and elect to receive hospice services rather
provided te the terminally ill individual and the than active treatment for the illness. Bofh the attending
family members or other persons caring for the physician and the hospice medical director must certify

indgividual at home. Bereavement counseling consists the

life expectancy. The hospice must obtain the

of counseling services provided fo the individual's certification that an individual iz terminally ill in
family up to one year after the individual's death. accordance with the following procedures:

Bereavement counseling is a required hospice
service, hut it is not reimhursable,

e. Short-term inpatient care. Shortdferm inpatient
care may be provided in a participating hospice
inpatient unit, or a participating hospital or nursing
facility. General inpatient care may be required for
procedures necessary for pain control or acute or
chronic symptom management which cannot be
provided in other settings. Inpatient care may also
be furnished to provide respite for the individual's
family or other persons caring for the individual at
home.

f. Durable medical equipment and supplies. Durable
medical equipment as well as other self-help and
personal comfort items related to the palliation or
management of the pafient's tferminal illness is
covered. Medical supplies include those that are
part of the written plan of care.

g¢. Drugs and biologicais. Only drugs used which are

1. For the first 90-day period of hospice coverage, the
hospice must obtain, within two calendar days after
the period begins, a written certification statement
signeé by the medical director of the hospice or the
physician member of the hospice interdisciplinary
group and the individual’s attending physician if the
individual has an attending physician. For the initial
90-day period, if the hospice cannot obtain writien
certifications within twe calendar days, it must cbtain
oral certifications within two calendar days, and
written certifications no later than eight calendar days
after the period begins.

2. For any subsequent 90-day or 30-day period or a
subsequent extension period during the individuals
lifetime, the hospice must obtain, no later than two
calendar days after the beginning of that period, a
written certification statement prepared by the
medical director of the hospice or the physician
member of the hospice's interdisciplinary group. The
cerfification must include the statement fhat the
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individual’s medical prognosis is that his or her life
expectancy is six months or less and the signature(s)
of the physician(s). The hospice must maintain the
certification statements.

§ 19. Case management services for high-risk pregnant
women and children up to age 1, as defined in
Supplement 2 to Attachment 3.1-A in accordance with §
1915(g)(1) of the Act. '
Provided, with limitations. See Supplement 2 for detail.

§ 20. Extended services fo preghant women.

20a. Pregnancy-related and postpartum services for 60
days after the pregnancy ends.

The same limitations on all covered services apply to
this group as to all other recipient groups.

20b. Services for any other medical conditions that may
complicate pregnancy.

The same limitations on all covered services apply tfo
this group as to all other recipient groups.

§ 21. Any other medical care and any other fype of
remedial care recognized under state law, specified by the
Secretary of Health and Human Services.

21a. Transportation.

Transportation services are provided to Virginia
Medicaid recipients to ensure that they have necessary
access to and from providers of all medical services. Both
emergency and nonemergency services are covered. The
single state agency may enter info confracts with friends
of recipients, nonprofit private agencies, and public
carriers to provide transportation to Medicaid recipients.

21b. Services of Christian Science nurses.

Not provided.

21c. Care and services provided in Christian Science
sanitoria.

Provided, no limitations.

21d. Skilled nursing facility services for patients under
21 years of age.

Provided, no limitations.

2le. Emergency hospital services.

Provided, no limitations.

21f. Personal care services in recipient’s home,

prescribed in accordance with a plan of treatment and
provided by a qualified person under supervision of a

registered nurse.
Not provided.
& 22, Emergency Services for Aliens.

A, No payment shall be made for medical assistance
furnished to an alien who is not lawfully admitted for
permanent residence or otherwise permanently residing in
the United States under color of law unless such services
are necessary for the treatment of an emergency medical
condition of the alien.

B. Emergency services are defined as:

Emergency treatment of accidental injury or medical
condition (including emergency labor and delivery)
manifested by acute symptoms of sufficient severity
(including severe pain) such that the absence of
immediate medical/surgical atfention could reasonably be
expected to result in;

1. Placing the patient’s health in serious jeopardy;
2, Serious impairment of bodily functions; or
3. Serious dysfunction of any bodily organ or part.

C. Medicaid eligibility and reimbursement i$ conditional
upon review of necessary documentation supporting the
need for emergency services. Services and inpatient
lengths of stay cannot exceed the limits established for
other Medicaid recipients.

D. Claims for conditions which do not meet emergency
criteria for treatment in an emergency room or for acute
care hospital admissions for intensity of service or severity
of illness will be denied reimbursement by the Department
of Medical Assistance Services.

VR 460-32-3.1300. Standards Established and Methods
Used to Assure High Quality Care.

The following is a description of the standards and the
methods that will be used to assure that the medical and
remedial care and services are of high quality:

§ 1. Institutional care will be provided by facilities
qualified to participate in Title XVIII and/or Title XIX.

§ 2. Utilization control.
A. General acute care hospitals.

1. The Commaonwealth of Virginia is required by state
law to take affirmative action on all hospifal stays
that approach 15 days. It is & requirement that the
hogpitals submit to the Department of Medical
Assistance Services complete information on ali
hospital stays where there is a need to exceed 15
days. The various documents which are submitted are
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reviewed by professional program staff, incluging a
physician who determines if additional hoespitalization
is indicated. This review not only serves as a
mechanism for approving additional days, but allows
physicians on the Department of Medical Assistance
Services' staff to evaluate patient documents and give
the Program an insight into the quality of care by
individual patient. In addition, hospital representatives
of the Medical Assistance Program visit hospitals,
review the minutes of the Utilization Review
Comumnittee, discuss patient care, and discharge
planning.

2. In each case for which payment for inpatient
hospital services, or inpatient mental hospita! services
is made under the State Plan:

a. A physician must ceriify at the fime of admission,
or if later, the time the individual applies for
medical assistance under the State Plan that the
individual requires inpatient hospital or mental
hospital care,

b. The physician, or physician assistant under the
supervision of a physician, must recertify, at least
every 60 days, that patients continue to require
inpatient hospital or mental hospital care.

¢. Such services were furnished under a plan
established and periodicaily reviewed and evaluated
by a physician for inpatient hospital or mental
hospital services.

B. Long-stay acute care hospitals (nonmental hospitais).

1. Services for adulis in long-stay acute care hospitals.
The population fo be served includes individuals
requiring mechanical ventilation, ongoing intravenous
medication or nutrition administration, comprehensive
rehabilitative therapy services and individuals with
communicable diseases regquiring wuniversal or
respiratory precautions.

a. Longstay acute care hospital stays shall be
preauthorized by the submission of a completed
comprehensive assessment instrument, a physician
certification of the need for longstay acute care
hospital placement, and any additional inforination
that justifies the need for intensive services.
Physician certification must accompany the request.
Periods of care not authorized by DMAS shall not
be approved for payment.

b. These individuals must have long-term health
conditions requiring close medical supervision, the
need for 24-hour licensed nursing care, and the
need for specialized services or equipment needs.

¢. At a minimum, these individuals must require
physician visits at least once weekly, licensed
nursing services 24 hours a day (a registered nurse

whose sole responsibility is the designated unit must
be on the nursing uait 24 hours a day on which the
resident resides), and coordinated multidisciplinary
team approach to meet needs that must include
daily therapeutic leisure activities,

d. In addition, the individual must meet at least one
of the following requirements:

(1y Must require two out of three of the following
rehabilitative services: physical therapy, occupational
therapy, speech-pathology services; each required
therapy must be provided daily, five days per week,
for a minimum of one hour each day, individual
must demonsirate progress in overall rehabilitative
plan of care on a monthly basis; or

(2) Must require special equipment such as
mechanical ventilators, respiratory therapy
equipment (that has to be supervised by a licensed
nurse Or respiratory therapist}, monitoring device
(respiratory or cardiac), kinetic therapy; or

(3) The individual must require at least one of the
following special services:

(a) Ongoing administration of intravenous
medications or nutrition (i.e. total parenteral
nutritior (TPN), antibiotic therapy, wnarcotic
administration, etc.):

(b} Special infection control precautions such as
universal or respiratory precaution (this doss not
include handwashing precautions only);

{c) Dialysis treatment that is provided on-unit (i.e.
peritoneal dialysis);

(d) Daily respiratory therapy treatments that must
be provided by a licensed nurse or a respiratory
therapist;

(e) Extensive wound care reguiring debridement,
irrigation, packing, etc., more than two times a day
(i.e. grade IV decubiti; large surgical wounds that
cannot be closed;, second- or third-degree burns
covering more than 109 of the body); or

(fy Ongoing management of multiple unstable
ostomies {a single ostomy does not constitute a
requirement for special care) requiring freguent
care ({l.e. suclioning every hour; stabilization of
feeding; stabilization of elimination, etc.).

e. Utilization review shall be performed to
determine if services are appropriately provided and
to ensure that the services provided to Medicaid
recipients are medically necessary and appropriate.
Services not specifically documented in the
individuals’ medical records as having been
rendered shali be deemed not (o have been
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rendered and no coverage shall be provided.

f. When the individual no longer meets long-stay
acute care hospital criteria or requires services that
the facility is unable to provide, then the individual
must be discharged.

2. Services to pediatric/adolescent patients in long-stay
acute care hospitals. The population to be served shall
include children requiring mechanical ventilation,
ongoing intravemous medication or nputirition
administration, daily dependence on device-based
respiratory or nutritional support ({racheostomy,
gastrostomy, etc.), comprehensive rehabilitative
therapy services, and those children having
communicable diseases requiring universal or
respiratory precautions (excluding normal childhood
diseases such as chicken pox, measles, sirep throat,
etc.) and with terminal ilinesses.

a. Longstay acute care hospital stays shall be
preauthorized by the submission of a completed
comprehensive assessment instrument, a physician
certification of the need for longstay acute care,
and any additional information that justifies the
need for intensive services. Periods of care not
authorized by DMAS shall not be approved for
payment.

b. The child must have ongoing health conditions
requiring close medical supervision, the need for
24-hour licensed nursing supervision, and the need
for specialized services or equipment. The recipient
must be age 21 or under.

¢. The child must minimally require physician visits
at least once weekly, licensed nursing services 24
hours a day {(a registered nurse whose sole
responsibitity is that nursing unit must be on the
unit 24 hours a day on which the child is residing),
and a coordinated multidisciplinary team approach
to meet needs.

d. In addition, the child must meet one of the
following requirements:

(1) Must require two out of three of the following
physical rehabilitaiive services: physical therapy,
occupational therapy, speech-pathology services; each
required therapy must be provided daily, five days
per week, for a minimum of 45 minutes per day;
child must demonstrate progress in overall
rehabilitative plan of care on a monthly basis; or

{2) Must require special equipment such as
mechanical ventilaters, respiratory therapy
equipment (that has to be supervised by licensed
nurse or respiratory therapist), moniioring device
(respiratory or cardiac), Kinetic therapy, etc; or

(3) Must require at leasi one of the following

special services:

(a) Ongoing administration of intravenous
medications or nufrition (i.e. t{otal parenteral
nutrition (TPN), antibiotic therapy, narcotic
administration, etc.);

(b} Special infection conirol precautions such as
universal or respiratory precaution (this does not
include handwashing precautions only or isolation
for normal childhood diseases such as measles,
chicken pox, strep throat, efc.);

(c¢y Dialysis treatment that is provided within the
facility (i.e. peritoneal dialysis);

(d) Daily respiratory therapy treatments that must
be provided by a licensed nurse or a respiratory
therapist;

() Extensive wound care requiring debridement,
irrigation, packing, etc. more than fwo fimes a day
(le. grade IV decubili; large surgical wounds that
cannot be closed; second- or third-degree burns
covering more than 109 of the hody);

(f) Ostomy care requiring services by a licensed
nurse;

(g) Services required for terminal care.

e. In addition, the long-stay acute care hospital must
provide for the educational and habilitative needs of
the child. These services must be age appropriale,
must meet state educational requirements, and must
be appropriate to the child’'s cognitive level. Services
must alse be individualized to meet the child’s
specific needs and must be provided in an organized
manner that encourages the child's participation.
Services may include, but are not limited to, school,
active treatment for mental retardation, habilitative
therapies, social skills, and leisure activities.
Therapeutic leisure activities must be provided daily.

i,  Utilization review shall be performed to
determine if services are appropriately provided and
to ensure that the services provided to Medicaid
recipients are medically necessary and appropriate.
Services not specifically documented in the patient’s
medical record as having been rendered shall be
deemed not to have been rendered and no coverage
shall be provided.

g. When ihe resident no longer meets long-stay
hospital criteria or requires Services that the facility
is unable to provide, the resident must be
discharged.

C. Nursing facilities,

1. Longterm care of residents in nursing facilities will
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be provided in accordance with federal law using
practices and procedures that are based on the
resident’s medical and social needs and reguirements.

2. Nursing facilities must conduct initially and
periodically a comprehensive, accurate, standardized,
reproducible assessment of each resident’s functional
capacity. This assessment must be conducted no later
than 14 days after the date of admission and promptly
after a significant change in the resident's physical or
mental condition, Each resident must be reviewed at
least quarterly, and a complete assessment conducted
at least annually.

3. The Department of Medical Assistance Services
shall conduct at least annually a validation survey of
the assessments completed by nursing facilities to
determine that services provided to the residents are
medicaily necessary and that needed services are
provided. The survey will be composed of a sample of
Medicaid residenis and will include review of both
current and closed medical records.

4, Nursing facilities must submit to the Department of
Medical Assistance Services resident assessment
information at least every six months for utilization
review. If an assessment completed by the nursing
facility does not reflect accurately a resident’s
capability to perform activities of daily living and
significant impairments in functional capacity, then
reimbursement to nursing facilities may be adjusted
during the next quarter’s reimbursement review., Any
individual who willfully and knowingly certifies {or
causes another individual to certify) a material and
false statement in a resident assessmenf is subject fo
civil money penalties.

5 In order for reimbursement to be made to the
nursing facility for a recipient’s care, the recipient
must meet nursing facility criteria as described in
Supplement 1 to Attachment 3.1-C, Part 1 (Nursing
Facility Criteria).

In order for reimibursement to be made to the nursing
facility for a recipient requiring specialized care, the
recipient must meet specialized care criteria as
deseribed in Supplement 1 to Attachment 3.1-C, Part 2
{Adult Specialized Care Criteria} or Part 3
(Pediatric/Adolescent Specialized Care Criteria).
Reimbursement for specialized care musi bhe
preauthorized by the Department of Medical
Assistance Services. In addifion, reimbursement to
nursing facilities for residenfs requiring specialized
care will only be made on a coniractual basis. Further
specialized care service$ requirements are set forth
below.

In each case for which payment for nursing facility
services is made under the State Plan, a physician
must recommend at the time of admission or, if later,
the time at which the individual applies for medical

assistance under the State Plan that the individual
requires nursing facility care,

6. For nursing facilities, a physician must approve a
recommendation that an individual be admitted to a
facility. The resident must be seen by a physician at
least once every 30 days for the first 90 days after
admission, and at least once every 60 days thereafter,
At the option of the physician, required visits after the
initial visit may alternate between personal visits by
the physician and visits by a physician assistant or
nurse practitioner.

7. When the resident no longer meets nursing facility
criteria or requires services that the nursing facility is
unable 1io provide, then the resident must be
discharged.

8. Specialized care services.

a. Providers must be nursing facilities certified by
the Division of Licensure and Certification, State
Department of Health, and must have a curreant
signed participation agreement with the Department
of Medical Assistance Services to provide nursing
facility care. Providers must agree to provide care
to at least four residents who meet the specialized
care criteria for children/adolescents or adults.

b. Providers must be able to provide the following
specialized services to Medicaid specialized care
recipients:

(1} Physician visits at leasi once weekly [ (afier
initial  physictan  visit, subsequent visits may
alternate between physician and physician assistant
or nurse practitioner) ],

(2) Skilled nursing services by a registered nurse
available 24 hours a day;

(3) Coordinated multidisciplinary team approach to
meet the needs of the resident;

(4) For residents under age 21, provision for the
educational and habilitative needs of the child;

(5) For residents under age 21 who require iwo of
three rehabilitative services (physical therapy,
occupational therapy, or speech-language pathology
services), therapy services must be provided at a
minimum of [ sbe sessiors 90 rminutes ] each day [ 5
15 minutes per sessten ), five days per week;

{6) For residents over age 21 who require two of
three rehabilitative services (physical therapy,
occupational therapy, or speech-language pathology
services), therapy services must be provided at a
minimum of | fewr sessiens fweo Zowrs | per day [ ;
39 minwtes per sessten |, five days a week;
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(7) Ancillary services related to a plan of care;

(8) Respiratory therapy services by a board-certified
therapisi (for ventilator patienis, these services must
he available 24 hours per day);

(9y Psychology services by a board-certified
psychologist or by a licensed clinical social worker
under the direct supervision of a licensed clinical
psychologist or a licensed psychologist clinical
related to a plan of care;

{(10) Necessary durable medical equipment and
suppiies as required by the plan of care;

(i1) Nutritional elements as required;

(12) A plan to assure that specialized care residents

have the same opportunity to participate in
integrated nursing facility activities as other
residents;
(13) Nonemergency transportation;
(14) Discharge planning;
{15) Family or caregiver training; and
(16) Infection controkl.
D. [Infermediate Care TFacilities for the Mentally

Retarded FMRY (ICF/MR) and Instifutions for Mental
Disease (IMD).

1. With respect to each Medicaid-eligible resident in
an MR JCF/AIR or IMD in Virginia, a written plan of
care must be developed prior te admission fo or
authorization of benefits in such facility, and a regular
program of independent professional review (including
a medical evaluation) shall be completed periodically
for such services. The purpose of the review is to
determine: the adequacy of the services available to
meet his current health needs and promote his
maximum physical well being; the necessity and
desirability of his continued placement in the facility;
and the feasibility of meeting his health care needs
through alternative insiitutional or noninstitutional
services. Long-term care of residenis in such facilities
will be provided in accordance with federat law that
is based on the resident’s medical and social needs
and requirements.

2. With respect to each intermediate care FMR or
IMD, periodic on-site inspections of the care being
provided to each person receiving medical assisiance,
by one or more independent professional review feams
{(composed of a physician or registered nurse and
other appropriate health and social service personnel),
shall be conducted. The review shall include, with
respect to each recipient, a determination of the
adequacy of the services available to meet his current

heallh needs and promote his maximum physical
well-being, the necessity and desirability of continued
placement in the facility, and the feasibility of
meetfing his health care needs through alternative
institutional or noninstitutional services. Full reports
shall be made to the state agency by the review team
of the findings of each inspection, together with any
recommendations.

3. In order for reimbursement to be made to a
facility for the mentally retarded, the resident must
meet criteria for placement in such facility as
described in Supplement I, Part 4, to Attachment 3.1-C
and the facility must provide active treatment for
mental retardatton.

4. In each case for which payment for nursing facility
services for the mentally retarded or institution for
mental disease services is made under the State Plan:

a. A physician must certify for each applicant or
recipient that inpatient care is needed in a facility
for the mentally retarded or an institution for
mental disease. The certification must be made at
the time of admission or, if an individual applies for
assistance while in the facility, before the Medicaid
agency authorizes payment; and

b. A physician, or physician assistant or nurse
practitioner acting within the scope of the practice
as defined by state law and under the supervision of
a physician, must recertify for each applicant at
least every 365 days that services are needed in a
facility for the menially retarded or institution for
mental disease.

5. When a resident no longer meels criteria for
facilities for the menially reiarded or an institution
for mental disease or no longer requires active
treatment in a facility for the menially retarded, then
the resident must be discharged.
E. Psychiairic services
screening.

resulting from an EPSDT

Congistent with the Omnibus Budget Reconciliation Act
of 1983 § 6403 and § 4b to Attachment 3.1 A & B
Supplement 1, psychiatric services shall be covered, based
on their prior authorization of medical need, for
individuals younger than 21 years of age when the need
for such services has been identified in a screening as
defined by the FEarly and Periodic Screening, Diagnosis,
and Treatment (EPSDT) program. The following utilization
control requirements shall be met before preauthorization
of payment for services can occur.

1. Definitions. The following words and terms, when
used in the contexi of these regulations, shall have the
following meaning, unless the contexi clearly indicates
otherwise:
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“Admission” means the provision of services that
are medically necessary and appropriate, and there
is a reasonable expectation the patient will remain
at least overnight and occupy a hed.

“CFR” means the Code of Federal Regulations.

“Psychiatric services resulting from an EPSDT
screening” means services rendered upon admission
to a psychiatric hospital.

“DMHMRSAS” means the Department of Mental
Health, Mental Retardation and Substance Abuse
Services.

“DMAS” means the Department of Medical
Assigtance Services.

“JCAHO” means Joint Commission on Accreditation
of Hospitals.

“Medical necessity” means that the use of the
hospital setting under the direction of a physician
has been demonsirated to be necessary to provide
such services in liew of other treatment settings and
the services can reasonably be expected to improve
the recipient’s condition or fo prevent further
regression so that the services will no longer be
needed.

“VDH” means the Virginia Depariment of Health.

2. It shall be documented that treatment is medically
necessary and that the necessity was identified as a
result of an EPSDT screening. Required patient
documentation shall include, but not be limited to, the
following:

a. Copy of the screening report showing the
identification of the need for {further psychiatric
diagnosis and possible treatment.

b. Copy of supporting diagnostic medical
documentation showing the diagnosis that supports
the treatment recommended.

¢. For admission to a psychiatric hospital, for
psychiatric services resulfing from an EPSDT
screening, certification of the need for services by
an interdisciplinary team meeting the requirements
of 42 CFR §§ 441.153 or 441,156 that:

(1Y Ambulatory care resources available in the
community do not meet the recipient’s treatment
needs;

(2) Proper freatment of the recipient’s psychiatric
condition requires admission {0 a psychiatric hospital
under the direction of a physician; and

(3) The services can reasonably be expecied to

improve the recipient’s condition or prevent further
regression so that the services will no longer be
needed, consistent with 42 CFR § 441.152,

3. The absence of any of the above required
documentation shall result in DMAS denial of the
requested preauthorization.

4. Providers of psychiatric services resulting from an
EPSDT screening must:

a. Be a psychiatric hospital aceredited by JCAHO;

b. Assure that services are provided under the
direction of a physician;

¢. Meet the requirements in 42 CFR Part 441
Subpart Dj

d. Be enrciled in the Commonwealth’'s Medicaid
program for the specific purpose of providing
psychiatric services resulting from an EPSDT
screening.

F. Home health services.

1. Home health services which meet the standards
prescribed for participation under Title XVIII will be
supplied.

2. Home health services shall be provided by a
licensed home health agency on a part-time or
intermittent basis to a homebound recipient in his
place of residence. The place of residence shall not
include a hospital or nursing facility. Home health
services must be prescribed by a physician and be
part of a written plan of care ufilizing the Home
Health Certification and Plan of Treaimeni forms
which the physician shall review at least every 62
days.

3. Except in limited circumstances described in
subdivision 4 below, to be eligible for home health
services, the patient must be esseniially homebound.
The patient does not have tc be bedridden. Essentially
homebound shall mean:

a. The patient is unable to leave home without the
assistance of others or the use of special equipment;

b. The patient has a mental or emotional problem
which is manifested in part by refusal to leave the
home environment or is of such a nature that it
would not be considered safe for him to leave home
unattended;

¢. The patient is ordered by the physician fo restrict
activity due fo a weakened condifion following
surgery or heart disease of such severity that stress
and physical activity must be avoided;
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d. The patient has an active communicable disease
and the physician quarantines the patient.

4, Under the following conditions, Medicaid will
reimburse for home health services when a patient is
not essentially homebound. When home health services
are provided because of one of the following reasons,
an explanation must be included on the Home Health
Certification and Plan of Treatment forms:

a. When the combined cost of {ransportation and
medical freatment exceeds the cost of a home
health services visit;

b. When the patient cannot be depended upon to go
to a physician or clinic for required ireatment, and,
as a result, the patient would in all probahility have
to be admitted to a hospital or nursing facility
because of complications arising from the lack of
treatment;

¢. When the visits are for a type of instruction to
the patient which can better be accomplished in the
home setting;

d. When the duration of the treatment is such that
rendering it outside the home is not practical

5. Covered services. Any one of the following services
may be offered as the sole home health service and
shall not be contingent upon the provision of another
service,

a. Nursing services,

b. Home health aide services,

¢. Physical therapy services,

d. Occupational therapy services,

e. Speech-language pathology services, or

f. Medical supplies, equipment, and appliances
siitable for use in the home.

6. General conditions. The following general conditions
apply to reimbursable home health services.

a. The patient must be under the care of a
physician who is legally authorized to practice and
who is acting within the scope of his or her license.
The physician may be the patient’s private physician
or a physician on the staff of the home health
agency or a physician working under an
arrangement with the instituiion which is the
patient’s residence or, if the agency is
hospital-based, a physician on the hospital or agency
staff.

b. Services shall be furnished under a written plan

of care and must be established and pericdically
reviewed by a physician. The requested services or
items must be necessary to carry out the plan of
care and must be related to the patient’s condition,
The written plan of care shall appear on the Home
Health Certification and Plan of Treatment forms.

¢. A physician recertification shall be required at
intervals of at least once every 62 days, must be
signed and dated by the physician who reviews the
plan of care, and should be obtained when the plan
of care is reviewed. The physician recertification
statement must indicate the continuing need for
services and should estimate how long home health
services will be needed. Recertifications must
appear on the Home Health Certification and Plan
of Treatment forms.

d. The physician orders for therapy services shall
include the specific procedures and modalities to be
used, identify the specific discipline to carry out the
plan of care, and indicate the frequency and
duration for services.

e. The physician orders for durable medical
equipment and supplies shall include the specific
item identification including all modifications, the
number of supplies needed monthly, and an estimate
of how long the recipient will require the use of the
equipment or supplies. All durable medical
equipment or supplies requested must be directly
related to the phyvsician’s plan of care and to the
patient’s condition.

f. A written physician’s statement located in the
medical record must certify that:

(1> The home health services are required because
the individual is confined to his or her home
{except when receiving outpatient servicesy;

(2} The patient needs licensed nursing care, home
health aide services, physical or occupational
therapy, speech-language pathology services, or
durable medical equipment and/or supplies;

(3) A plan for furnishing such services to the
individual has been established and is periodically
reviewed by a physician; and

(4) These services were furnished while the
individual was under the care of a physician.

g. The plan of care shall contain at least the
following information:

(1) Diagnosis and prognosis,
(2) Functional limitations,

(3) Orders for nursing or other therapeutic services,
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(4) Orders for medical supplies and equipment,
when applicable

{(5) Orders for home health aide services, when
applicable,

(6) Orders for medications and treaiments, when
applicable,

(7) Orders for special dietary or nufritional needs,
when applicable, and

(8) Orders for medical {fests, when applicable,
including laboratory tests and x-rays

6. Utilization review shall be performed by DMAS to
determine if services are appropriaiely provided and
to ensure that the services provided to Medicaid
recipients are medically necessary and appropriate.
Services not specifically documented in patients’
medical records as having been rendered shall be
deemed noi to have been rendered and no
reimbursement shall be provided.

7. All services furnished by a home health agency,
whether provided directly by the agency or under
arrangements with others, must he performed by
appropriately qualified personnel. The following
criteria shall apply fo the provision of home health
services:;

a. Nursing services. Nursing services must be
provided by a registered nurse or by a licensed
practical nurse under the supervision of a graduate
of an approved school of professional nursing and
who is licensed as a registered nurse,

b. Home health aide services. Home health aides
must meet the qualifications specified for home
health aides by 42 CFR 484.36. Home health aide
services may include assisting with personal hygiene,
meal preparation and feeding, walking, and taking
and recording blood pressure, pulse, and respiration.
Home health aide services must be provided under
the general supervision of a registered nurse. A
recipient may nct receive duplicative home health
aide and personal care aide services.

c. Rehabilitation services. Services shall he sgpecific
and provide effective f{reatment for patients’
conditions in accordance with accepted standards of
medical practice. The amount, frequency, and
duration of the gservices shall be reasonable.
Rehabilitative services shall be provided with the
expectation, based on the assessment made by
physicians of patients’ rehabilitation potential, that
the condition of patients will improve significantly in
a reasonable and generally predictable period of
time, or shall be necessary to the establishment of a
safe and effective mainienance program required in
connection with the gpecific diagnosis.

(1) Physical therapy services shall be directly and
specifically related to an active written care plan
designed by a physician after any needed
consultation with a physicat therapist licensed by the
Board of Medicine. The services shall be of a level
of complexity and sophistication, or the condition of
the patient shall be of a nature that the services
can only be performed by a physical therapist
licensed by the Board of Medicine, or a physical
therapy assistant who is licensed by the Board of
Medicine and is under the direct supervision of a
physical therapist = licensed by the Board of
Medicine. When physical therapy services are
provided by a qualified physical therapy assistant,
such services shall be provided under the
supervision of a qualified physical therapist who
makes an onsite supervisory visil at least once every
30 days. This visii shail not be reimbursable.

(2) Occupational therapy services shall be directly
and specifically related to an active written care
plan designed by a physician after any needed
consultation with an occupational therapist registered
and certified by the American Occupational Therapy
Certification Board. The services shall be of a level
of complexity and sophistication, or the condition of
the patient shall be of a nature that the services
can only be performed by an occupational therapist
registered and certified by the American
Occupational Therapy Certification Board, or an
occupational therapy assistant who is certified by
the American Occupational Therapy Certification
Board under the direct supervision of an
occupational therapist as defined above. When
occupational therapy services are provided by a
qualified occupational therapy assistant, such
services shall be provided under the supervision of
a qualified occupational therapist who makes an
onsite supervisory visit at least once every 30 days.
This visit shall not be reimbursable.

{3) Speech-language pathology services shall be
directly and specifically related to an active writien
care plan designed by a physician affer any needed
consultation with a speech-language pathologist
licensed by the Board of Audiology and Speech
Speech-Language Patholegy. The services shall be of
a level of complexity and sophistication, or the
condition of the patient shall be of a nature that the
services can only be performed by a
speech-language pathologist licensed by the Board of
Audiology and Speech-language Pathology.

d. Durable medical equipment and supplies. Durable
medical equipment, supplies, or appliances must be
ordered by the physician, be related to the needs of
the patient, -and included on the plan of care,
Treatment supplies used for ireatment during the
visit are included in the visit rate. Treatment
supplies left in the home to maintain treatment
after the visits shall be charged separately.
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e. A visit shall be defined as the duration of time
that a nurse, home health aide, or rehabilitation
therapist is with a client to provide services
prescribed by a physician and that are covered
home health services, Visits shall not be defined in
measurements or increments of time.

G. Optometrists’ services are limited to examinations
(refractions) after preauthorization by the state agency
except for eyeglasses as a result of an Early and Periedic
Screening, Diagnosis, and Treatment (EPSDT).

H. In the broad category of Special Services which
includes nonemergency transportation, all such services for
recipients will require preauthorization by a local health
department.

I. Standards in other specialized high quality programs
such as the program of Crippled Children’s Services will
be incorporated as appropriate.

J. Provisions will be made for obtaining recommended

medical care and services regardless of geographic
boundaries.

E N

PART I

INTENSIVE PHYSICAL REHABILITATIVE SERVICES.

§ 1.1. A patient qualifies for intensive inpatient or

outpatient rehabilitation if:

A, Adequate treatment of his medical condition requires
an intensive rehabilitation program consisting of a
multi-disciplinary coordinated team approach to improve
his ability to function as independently as possible; and

B. It has been established that the rehabilitation
program cannot be safely and adequately carried out in a
less intense setting.

§ 1.2, In addition to the initial disability requirement,
participants shall meet the following criteria:

A. Require at least two of the listed therapies in
addition to rehabilitative nursing:

1. Occupational Therapy

2. Physical Therapy

3. Cognitive Rehabilitation
4. Speech-Language Therapy

B. Medical condition stable and compatible with an
active rehabilitation program.

PART IL
INPATIENT ADMISSION AUTHORIZATION.

§ 2.1. Within 72 hours of a patient’s admission to an
intensive rehabilitatien program, or within 72 hours of
notification to the facility of fthe patient's Medicaid
eligibility, the facility shall notity the Department of
Medical Assistance Services in writing of the patient’s
admission. This notification shall include a description of
the admitting diagnoses, plan of treatment, expected
progress and a physician’s certification that the patient
meets the admission criteria. The Department of Medical
Agsistance Services will make a determination as to the
appropriateness of the admission for Medicaid payment
and notify the facility of its decision. If payment is
approved, the Department will establish and notify the
facility of an approved length of stay. Additional lengths of
stay shall be requested in writing and approved by the
Depariment. Admissions or lengths of stay not authorized
by the Department of Medical Assistance Services will not
be approved for payment.

PART TIL
DOCUMENTATION REQUIREMENTS,

§ 3.1. Documentation of rehabilitation services shall, at a
minimum:

A. Describe the clinical signs and symptoms of the
patient necessitating admission to the rehabilitation
program;

B. Describe any prier treatment
rehahilitate the patient;

and attempis to

C. Documenf an accurate and complete chronological
picture of the patient’s clinical course and progress in
treatment;

D. Document that a multi-disciplinary coordinated
treatment plan specifically designed for the patient has
been developed;

E. Document in detail all treatment rendered to the
patient in accordance with the plan with specific attention
to Irequency, duration, modality, response to treatment,
and identify who provided such treatment;

F. Document each change
conditions;

in each of the patient’s

G. Describe responses to and the outcome of treatment;
and

H. Describe a discharge plan which includes the
anticipated improvements in functional levels, the time
frames necessary to meet these goals, and the patient’s
discharge destination.

§ 3.2. Services not specifically documented in the patient’s
medical record as having been rendered will be deemed
net to have been rendered and no reimbursement will be
provided.
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PART 1V,
INPATIENT REHABILITATION EVALUATION.

§ 4.1. For a patient with a potential for physical
rehabilitation for which an outpatient assessment cannot be
adequately performed, an intensive evaluation of no more
than seven calendar days will be allowed. A
comprehensive assessment will be made of the patient's
medical condition, functional limitations, prognosis, possible
need for corrective surgery, attitude toward rehabilitation,
and the existence of any social problems affecting
rehabilitation. After these assessments have been made,
the physician, in consultation with the rehabilitation team,
shall determine and justify the level of care required to
achieve the stated goals.

§ 4.2. If during a previous hospital stay an individual
completed a rehabilitation program for essentially the
same condition for which inpatient hospital care is now
being considered, reimbursement for the evaluation will
not be covered unless there is a justifiable intervening
circumstance which necessitates a re-evaluation.

§ 4.3. Admissions for evaluation and/or training for solely
vocational or educational purposes or for developmental or
behavioral assessments are not covered services.

PART V.
CONTINUING EVALUATION,

$ 5.1, Team conferences shall be held as needed bhut at
least every two weeks to assess and document the patient’s
progress or problems impeding progress. The team shall
periodically assess the validity of the rehabilitation goals
established af the time of the initial evaluation, and make
appropriate adjustments in the rehabilitation goals and the
prescribed treatment program. A review by the various
team members of each others’ notes does not constitute a
team conference. A summary of the conferences, noting
the team members present, shall be recorded in the
clinical record and reflect the reassessments of the various
contributors.

§ 5.2. Rehabilitation care is to be terminated, regardless of
the approved length of stay, when further progress toward
the established rehabiliiation goal is unlikely or further
rehabilitation can be achieved in a less intensive setting.

§ 5.3. Utilization review shall be performed to determine
if services are appropriately provided and to ensure that
the services provided to Medicaid recipients are medically
necessary and appropriate.  Services not specifically
documented in the patient’s medical record as having been
rendered shail be deemed not to have been rendered and
no reimbursment shall be provided.

PART VL
THERAPEUTIC FURLOUGH DAYS.

-.§ 6.1. Properly documented medical reasons for furlough
included as part of an overall rehabilitation

program. Unoccupied beds {(or days) resulting from an
overnight therapeutic furlough will not be reimbursed by
the Pepartment of Medical Assistance Services.

PART VIIL
DISCHARGE PLANNING.

§ 7.1. Discharge planning shall be an integral part cof the
overall treatment plan which is developed at the time of
admission te the program. The plan shall identify the
anticipated improvements in functional abilities and the
probable discharge destination. The patient, unless unable
to do so, or the responsible party shall participate in the
discharge planning. Nofations concerning changes in the
discharge plan shall be entered into the record at least
every two weeks, as a part of the team conference.

PART VIIL
REHABILITATION SERVICES TO PATIENTS.

§ 8.1 Rehabilitation services are medically prescribed
fréatment for imptroving or restoring functions which have
been impaired by illness or injury.or, where function has
been permanently lost or reduced by illness or injury, to
improve the individual’s ability to perform those tasks
required for independent functioning. The rules pertaining
to them are;

A. Rehabilitative nursing.

Rehabilitative nursing requires education, training, or
experience that provides special knowledge and clinical
skills {0 diagnose nursing needs and treat individuals who
have health problems characterized by alteration in
cognitive and functional ability.

Rehabilitative nursing are those services furnished a
patient which meet all of the following conditions:

1. The services shall he directly and specifically
related to an active written treatment plan approved
by a physician after any needed consultation with a
registered nurse who is experienced in rehabilitation;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a registered nurse or licensed professional nurse,
nursing assistant, or rehabilitation technician under the
direct supervision of a registered nurse who s
experienced in rehabilitation;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
mainfenance program required in connection with a
specific diagnosis; and
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4. The service shall be specific and provide effective occupational therapist as defined ahove;
treatment for the patient’s condition in accordance
with accepted standards of medical practice and
include the intensity of rehabilitative nursing services
which can only be provided in an intensive

rehabilitation setting.

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

B. Physical therapy.

Physical therapy services are those services furnished a
patient which meet all of the following conditions:

I. The services shall be directly and specifically
related to an active written ireatment plan designed
by a physician after any needed consultation with a
physical therapist licensed by the Board of Medicine;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and under the
direct supervision of a qualified physical therapisi
licensed by the Board of Medicine;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4, The services shall be specific and provide eifective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

C. Occupational therapy.

Occupational therapy services are those services
furnished a patient which meet all of the following

conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by the physician after any needed consultation with an
occupational therapist registered and certified by the
American Occupational Therapy Certification Board;

2. The services shall be of a level of complexity and
sophistication, or the condifion of the patient shall be
of a nature, that the services can only he performed
by an occupational therapist registered and certified
by the American Occupaticnal Therapy Certification
Board or an occupational therapy assistant certified by
the American Occupational Therapy Certification
Board under the direct supervision of a qualified

4. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

D. Speech-language therapy.

Speech-language therapy services are those services

furnished a patient which meet all of the following
conditions:

1. The services shall be directly and specifically
related to an active writien freatment plan designed
by a physician after any needed consultation with a
speech-language pathologist licensed by the Board of
Audiology and Speech-Language Pathology;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a speech-language pathologist licensed by the Board
of Audiology and Speech-Language Pathology;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall he
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4, The services shall be specific and provide effective
treatment for the patienf’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

E, Cognitive rehabilitation.

Cognitive rehabilitation services are those services

furnished a patient which meet all of the Ifollowing
conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by the physician after any needed consultation with a
clinical psychologist experienced in working with the
neurologically impaired and licensed by the Board of
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Medicine;

2. The services shall be of a level of complexity and
. sophistication, or the condition of the patient shall be
of a nature, that the services can only be rendered
after a neuropsychological evaluation administered by
a clinical psychologist or physician experienced in the
administration of neuropsychological assessmenis and
licensed by the Board of Medicine and in accordance
with a plan of care bhased on the findings of the
neuropsychological evaluation;

3. Cognitive rehabilitation therapy services may be
provided by occupational therapists, speech-language
pathologists, and psychologists who have experience in
working wiith the neurologically impaired when
provided under a plan recommended and coordinated
by a physician or clinical psychologist licensed by the
Board of Medicine;

4, The cognitive rehabilitation services shall be an
integrated part of the total patient care plan and shall
relate to information processing deficits which are a
consequence of and related to a neurologic event;

5. The services include activities to improve a variety
of cognitive functions such as orientation,
attention/cencentration, reasoning, memory,
discrimination and behavior; and

6. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis.

F. Psychology.

Psychology services are those services furnished a

patient which meet all of the following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan ordered by
a physician;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patieni shall be
of a nature that the services can only be performed
by a qualified psychologist as required by state law or
by a licensed clinical social worker under the direct
supervision of a licensed clinical psychologist or a
licensed psychologist clinical

3. The services shail be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be

necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4. The services shall be specific and provide effective
treatment for the patient's condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reascnable.

G. Social work.

Social work services are those services furnished a

patient which meet all of the following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan ordered by
a physician;

2, The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only he performed
by a qualified social worker as required by state law;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’'s rehabilitation potential, that the condition of
the patient will improve significantly in a reascnable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4, The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of practice; this inciudes the
requirement that the amount, frequency and duration
of the services shall be reasonable.

H. Recreational therapy.

Recreational therapy are those services furnished a

patient which meet all of the following conditions:

I. The services shall be directly and specifically
related to an active written treatment plan ordered by
a physician;

2. The services shail be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services are performed as an
integrated part of a comprehensive rehabilitation plan
of care by a recreation therapist certified with the
National Council for Therapeutic Recreation at the
professional level;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
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necessary to the establishment of a safe and effective
mainienance program required in connection with a
specific diagnosis; and

4. The services shall be specific and provide effective
freatment for the patient’s condition in accordance
with accepted standards of practice; this includes the
requirement that the amount, frequency and duration
of the services shall he reasonable.

. Prosthetic/orthotic services.

1. Prosthetic services furnished to a patient include
prosthetic devices that replace all or part of an
external body member, and services necessary to
design the device, including measuring, fitting, and
instructing the patient in its use;

2. Orthotic device services furnished to a patient
include orthotic devices that support or align

extremities to prevent or correct deformities, or to

improve functioning, and services necessary to design
the device, including measuring, fitting and instructing
the patient in its use; and

3. Maxillofacial prosthetic and related dental services
are those services that are specifically related to the
improvement of oral function not fo include routine
oral and dental care.

4. The services shall be directly and specifically
related to an active written treatment plan approved
by a physician after consuitation with a prosthetist,
orthotist, or a licensed, board eligible prosthodontist,
certified in Maxillofacial prosthetics.

5. The services shall be provided with the expectation,
based on the assessment made by physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and predictable period of time, or shall be necessary
to establish an improved functional state of
maintenance.

6. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical and denial
practice; this includes the reguirement that the
amount, frequency, and duration of the services be
reasonable.

. Durable medical equipment.

1. Durable medical equipment furnished the patient
receiving approved covered rehabilitation services is
covered when the equipment is necessary to carry out
an approved plan of rehabilitation. A rehabilitation
hospital or a rehabilitation unit of a hospital enrolled
with Medicaid under a separate provider agreement
for rehabilitative services may supply the durable
medical equipment. The provision of the equipment is

to be billed as an outpatient service. Medically
necessary medical supplies, equipment and appliances
shall he covered. Unusual amounts, types, and duration
of usage must be authorized by DMAS in accordance
with published policies and procedures. When
determined to be cost-effective by DMAS, payment
may be made for rental of the equipment in lieu of
purchase. Payment shall nof be made for additional
equipment or supplies unless the exiended provision of
services has been authorized by DMAS. All durable
medical equipment is subject to justification of need.
Durable medical equipment normally supplied by the
hogpital for inpatient care is not covered by this
provision.

2. Supplies, equipment, or appliances that are not
cavered for recipienis of intensive physical
rehabilitative services include, but are not limited to,
the following:

a. Space conditioning equipment, such as room
humidifiers, air cleaners, and air conditioners;

b. Durable medical equipment and supplies for any
hospital or nursing facility resident, except
ventilators and associated supplies for nursing
facility residents that have been approved by DMAS
central office;

¢. Furniture or appliance not defined as medical
equipment (such as blenders, bedside tables,
mattresses other than for a hospital hed, pillows,
blankets or other bedding, special reading lamps,
chairs with special lift seats, hand-held shower
devices, exercise bicycles, and bathroom scales);

d. Items that are only for the recipient’s comfort
and convenience or for the convenience of those
caring for the recipient (e.g., a hospital bed or
mattress hecause the recipient does not have a
decent bed; wheelchair trays used as a desk surface;
mobility items used in addition to primary assistive
mobility aide for caregiver’'s or recipient’s
convenience, for example, an electric wheelchair
plus a manual chair; cleansing wipes);

e. Items and services which are not reasonable and
necessary for the diagnosis or treatment of illness
or injury or to improve the functioning of a
malformed body member (for example,
over-the-counter drugs; dentifrices; toilet articles;
shampoos which do not require a physician’s
prescription; dental adhesives; electric toothbrushes;
cosmetic items, soaps, and lottons which do not
require a physician’s prescription; sugar and salt
substitutes; support stockings; and non-legend drugs);

f. Home or vehicle modifications;

g. Items not suitable for or used primarily in the
home setting (i.e., but not limited to, car seats,
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equipment to be used while at school);

h. Equipment that the primary {function is
vocationally or educationally related (i.e, but not
limited to, cornputers, environmental control devices,
speech devices) environmental control devices,
speech devices).

PART IX.
HOSPICE SERVICES.

§ 9.1. Admission criteria.

To be eligible for hospice coverage under Medicare or
Medicaid, the and elect to receive hospice services rather
than active treatment for the illness. Both the attending
physician (if the individual has an attending physician)
and the hospice medical director must certify the life
expectancy.

§ 9.2. Utilization review.

Authorization for hospice services requires an imifial
preauthorization by DMAS and physician certification of
life expectancy. Utilization review will be conducied to
determine if services were provided by the appropriate
provider and to ensure that the services provided to
Medicaid recipients are medically necessary and
appropriate. Services not specifically documented in the
patients’ medical records as having been rendered shall be
deemed not to have been rendered and no coverage shall
be provided.

§ 9.3. Hospice services are a medically directed,
interdisciplinary program of palliative services for
terminally ill people and their families, emphasizing pain
and symptom control. The rules pertaining to them are;

1. Nursing care. Nursing care must be provided by a
registered nurse or by a licensed practical nurse
under the supervision of a graduate of an approved
school of professional nursing and who is licensed as
a registered nurse.

2. Medical social services. Medical social services must
be provided by a social worker who has at least a
bachelor’s degree from a school accredited or
approved by the Council on Social Work Education,
and who is working under the direction of a
physician.

3. Physician services. Physician services must be
performed by a professional who Is ficensed fo
practice, who is acting within the scope of his license,
and who is a doctor of medicine or osteopathy, a
doctor of dental surgery or dental medicine, a docior
of podiatric medicine, a doctor of optometry, or a
chiropractor. The hespice medical director or the
physician member of the inferdisciplinary team must
be a licensed doctor of medicine or osteopathy.

4. Counseling services, Counseling services must be
provided to the terminally ill individual and the
family members or other persons caring for ihe
individual at home. Counseling, including dietary
counseling, may be provided both for the purpose of
training the individual's family or other caregiver to
provide care, and for the purpose of helping the
individual and those caring for him to adjust io the
individual's approaching death. Bereavement counseling
consists of counseling services provided tfo the
individual’s family up to one year after the
individual's death. Bereavement counseling is a
required hospice service, but it is not reimbursable.

5. Short-term inpatient care. Short-term inpatient care
may be provided in a participating hospice inpatient
unit, or a participating hospital or nursing facility.
General inpatient care may be required for
procedures necessary for pain conirol or acute or
chronic symptom management which cannot be
provided in other seitings. Inpatient care may also he
furnished o provide respite for the individual’s family
or other persons caring for the individual at home,

6. Durable medical equipment and supplies. Durable
medical equipment as well as other self-help and
personal comfort items related to the palliation or
management of the pafient’s terminal illness is
covered, Medical supplies include those that are part
of the written plan of care.

7. Drugs and biologicals. Only drugs which are used
primarily for the relief of pain and symptom control
related to the individual’s terminal illness are covered.

8 Home health aide and homemaker services, Home
health aides providing services to hospice recipients
must meet the qualifications specified for home bealth
aides by 42 CFR 484.36. Home health aides may
provide personal care services. Aides may also
perform household services to maintain a safe and
sanifary environmeni{ in areas of the home used by
the patient, such as changing the bed or light cleaning
and laundering essential to the comfort and cleanliness
of the patient. Homemaker services may include
assistance in personal care, maintenance of a safe and
healthy environment and services to enable the
individual to carry out the plan of care. Home health
aide and homemaker services must be provided under
the general supervision of a registered nurse.

9. Rehabilitation services. Rehabilitation services
include physical and occupational therapies and
speech-language pathology services that are used for
purposes of symptom control or to enable the
individuat to maintain activities of daily living and
basic functional skills,

PART X,
COMMUNITY MENTAL HEALTH SERVICES.
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§ 10.1. Utilization review general reguirements.

A. Onssite utilization reviews shall be conducted, at a
minimum annually at each enrolled provider, by the state
Department of Mental Health, Mental Retardation and
Substance Abuse Services (DMHMRSAS). During each
on-site review, an appropriate sample of the provider's
total Medicaid population will be selected for review. An
expanded review shall he conducted if an appropriate
number of exceptions or problems are identified.

B. The DMHMRSAS review shall include the following
items:

1. Medical or clinical necessity of the delivered
service;

2. The admission to service and level of care was
appropriate;

3. The services were provided by appropriately
qualified individuals as defined in the Amount,
Duration, and Scope of Services found in Attachment
31 A and B, Supplement 1 § 13d Rehabilitative
Services; and

4. Delivered services as documented are consistent
with recipients’ Individual Service Plans, invoices
submnitted, and specified service limitations.

§ 10.2. Mental heaith services utilization criteria.

Utilization reviews shall include determinations that
providers meet all the requirements of Virginia state
regulations found at VR 460-03-3.1100.

A. Intensive in-home services for children and
adolescents.

1. At admission, an appropriate assessment is made
and documented that service needs can best be met
through intervention provided typically but not solely
in the c¢lient’'s residence; service shall be
recommended in the Individual Service Plan (ISP)
which shall be fully completed within 30 days of
initiation of services.

2. Services shall be delivered primarily in the family’s
residence. Some services may be delivered while
accompanying family members to community agencies
or in other locations.

3. Services shail be used when out-of-home placement
is a risk and when services that are far more
intensive than outpatient clinic care are required to
stabilize the family situation, and when the client’s

is to Kkeep the family together only until an
out-of-home placement can be arranged.

5. Services shall also be used to facilitate the
transition to home from an out-of-home placement
when services more intensive than outpatient clinic
care are required for the transition to be successful.

6. At least one parent or responsible adult with whom
the child is living must be willing to participate in
in-home services, with the goal of keeping the child
with the family.

7. The provider of intensive in-home services for
children and adolescents shall be licensed by the
Department of Menta! Health, Mental Retardation and
Substance Abuse Services.

8. The hbilling unit for intensive in-home service is one
hour. Although the pattern of service delivery may
vary, in-home service is an intensive service provided
to individuals for whom there is a plan of care in
effect which demonstrates the need for a minimum of
five hours a week of iniensive in-home service, and
includes a plan for service provision of a minimum of
five hours of service delivery per client/family per
week in the initial phase of treatment. It is expected
that the pattern of service provision may show more
intensive services and more frequent contact with the
client and family initially with a lessening or tapering
off of intensity toward the latter weeks of service.
Intensive in-home services below the five-hour a week
minimum may be covered. However, variations in this
patiern must be consistent with the individual service
plan. Service plans must incorporate a discharge plan
which identifies transition from intensive in-home to
less intensive or nonhome based services.

9. The intensity of service dictates that caseload sizes
should be six or fewer cases at any given time. If on
review caseloads exceed this limit, the provider will
be required to submit a corrective action plan
designed to reduce caseload size ito the required limit
unless the provider can demonstrate that encugh of
the cases in the caseload are moving toward discharge
so that the casetoad standard will be met within three
months by attrition. Faiture to maintain required
caseload sizes in two or more review periods may
result in termination of the provider agreement unless
the provider demonstrates the ability to aftain and
maintain the required caseload size.

10. Emergency assistance shall be available 24 hours
per day, seven days a week.

B. Therapeutic day treatment for children and

residence as the setting for services is more likely to adolescents.

be successful than a clinic.

4, Services are not appropriate for a family in which
a child has run away or a family for which the goal

1. Therapeutic day treatment is appropriate for
children and adolescents who meet the DMHMRSAS
definitions of “serious emotional disturbance” or “ai
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risk of developing serious emotional disturbance” and
who also meet one of the following:

a. Children and adolescents who require year-round
treatment in order t{o sustain behavioral or
emotional gains.

b. Children and adolescents whose behavior and
emotional problems are so severe they cannot be
handied in self-coniained or resource emotionally
disturbed (ED) classrooms without:

(1) This programming during the school day; or

(2) This programming to supplement the school day
or school year.

¢. Children and adolescents who would otherwise be
placed on homebound instruction because of severe
emotional/behavior problems that interfere with
learning.

d. Children and adolescents who have deficits in
social skills, peer relations, dealing with authority;
are hyperactive; have poor impulse control; are
extremely depressed or marginally connected with
reality.

e. Children in preschool enrichment and early
intervention programs when the children’s
emotional/behavioral problems are so severe that
they cannot function in these programs without
additional services.

2. The provider of therapeutic day treatment for child
and adolescent services shall be licensed by the
Department of Mental Health, Mental Retardation and
Substance Abuse Services.

3. The minimum staff4o-youth raiio shall ensure that
adequate staff is available to meet the needs of the
youth identified on the ISP,

4. The program shall operate a minimum of two hours
per day and may offer flexible program hours (i.e.
before or after school or during the summer). One
unit of service is defined as a minimum of two hours
but less than three hours in a given day. Two units of
service are defined as a minimum of three but less
than five hours in a given day; and three units of
service equals five or more hours of service.
Transportation time to and from the program site may
be included as part of the reimbursable unit. However,
transportation time exceeding 25% of the total daily
time spent in the service for each individual shall not
be billable. These resirictions apply only to
fransportation to and from the program site. Qther
program-related transporiation may be included in the
program day as indicated by scheduled activities.

5. Time for academie insiruction when no treatment

activity is going on cannot be included in the billing
unit.

6. Services shall pe provided following a diagnostic
assessment when authorized by the physician, licensed
clinical psychologist, licensed professional counselor,
licensed clinical social worker or certified psychiatric
nurse and in accordance with an ISP which shall he
fully completed within 30 days of initiation of the
gervice.

C. Day treatment/partial hospitalization services shall be
provided to adults with serious mental illness following
diagnostic assessment when authorized by the physician,
licensed clinical psychologist, licensed professional
counselor, licensed clinical social worker, or certified
psychiatric nurse, and in accordance with an ISP which
shall be fully completed within 30 days of service
initiation.

1. The provider of day treatment/partial hospitalization
shall be licensed by DMHMRSAS.

2. The program shall operate a minimum of two
continuous hours in a 24-hour period. One unit of
service shall be defined as a minimum of two but less
than four hours on a given day. Two units of service
shalt be defined as at least four but less than seven
hours in a given day. Three units of service shall be
defined as seven or more hours in a given day.
Transportation time to and from the program site may
be included as part of the reimbursable unit. However,
transportation time exceeding 25% of the total daily
time spent in the service for each individual shalt not
he covered. These resirictions shall apply only to
transportation {0 and from the program site. Other
program-reiated transportation may be included in the
program day as indicated by scheduled program
activities.

3. Individuals shali be discharged from this service
when they are no longer In an acute psychiatric state
or when other less intensive services may achieve
stabilization. Admission and services longer than 90
calendar davs must be authorized based upon a
face-to-face evaiuation by a physician, licensed clinical
psychologist, licensed professional counselor, licensed
clinical social worker, or certified psychiatric nurse.

D. Psychosocial rehabilitation services shall be provided
to those individuals who have mental iliness or mental
retardation, and who have experienced long-term or
repeated psychiatric hospitalization, or who lack daily
living skills and interpersonal skills, or whose support
system is limited or nonexistent, or who are unable to
function in the community without intensive intervention
or when longterm care is needed {o maintain the
individual in the community.

1. Services shall be provided following an assessment
which clearly documents the need for services and in
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accordance with an ISP  which shall be fully
completed within 30 days of service initiation.

2. The provider of psychosocial rehabilitation shall be
licensed by DMHMRSAS.

3. The program shall operate a minimum of fwo
continnous heurs in a 24-hour period. One unit of
service is defined as a minimum of two but less than
four hours on a given day. Two units are defined as
at least four but less than seven hours in a given day.
Three units of service shall be defined as seven or
more hours in a given day. Transportation time to and
from the program site may be included as part of the
reimbursement unit. However, {ransportation time
exceeding 25% of the total daily time spent in the
service for each individual shail not be covered. These
restrictions apply only to transportation to and from
the program site. Other program-related transportation
may be included in the program day as indicated by
scheduled program activities.

4. Time allocated for field frips may be used fto
caleulate time and units if the goal is to provide
training in an integrated setting, and fo increase the
client’s understanding or ability to access community
resources,

E. Admission to crisis intervention services is indicated
following a marked reduction in the individual's
psychiatric, adaptive or behavioral functioning or an
extreme increase in personal distress. Crisis intervention
may be the initial centact with a client.

1. The provider of crisis intervention services shall be
licensed as an Outpatient Program by DMHMRSAS,

2. Client-related activities provided in association with
a face-to-face contact are reimbursable.

3. An Individual Service Plan (ISP) shall not be
required for newly admitted individuals fo receive this
service. Inclusion of crisis intervention as a service on
the ISP shall not be required for the service fo be
provided on an emergency basis,

4. For individuals receilving scheduled, shortterm
counseling as part of the crisis intervention service, an
ISP must be developed or revised to reflect the
short-term counseling goals by the fourth face-so-face
contact.

5. Reimbursement shall be provided for short-term
crisis counseling centacts occurring within a 30-day
period from the time of the first face-to-face crisis
contact, Other than the annual service limits, there
are no restrictions (regarding number of contacts or a
given time period to be covered) for reimbursement
for unscheduled crisis contacts.

6. Crisis interveniion sgervices may be previded f{o

eligible individuals outside of the clinic and billed,
provided the provision of out-of-clinic services is
clinically/programmatically appropriate. When travel is
required to provide out-of-clinic services, such time is
reimbursable. Crisis intervention may involve the
family or significant others.

F. Case management,

1. Reimbursement shall be provided only for “active”
case management clients, as defined, An active client
for case management shall mean an individual for
whom there is a plan of care in effect which requires
regular direct or client-related contacts or activity or
communication with the client or families, significant
others, service providers, and others including a
minimum of one face-io-face client contact within a
90-day period. Billing can be submiftted only for
months in which direct or client-related contacts,
activity or communications occur.

2. The Medicaid eligible individual shall meet the
DMHEMRSAS criteria of serious mental illness, serious
emotional disturbance in children and adolescents, or
vouth at risk of serious emotional disturbance.

3. There shall be no maximum service limits for case
management services.

4, The ISP must document the need for case
management and be futlly completed within 30 days of
initiation of the service, and the case manager shall
review the ISP every three months. The review will
be due by the last day of the third month following
the month in which the last review was completed. A
grace period will be granted up to the last day of the
fourth month following the month of the last review.
When the review was completed in a grace period,
the next subsequent review shall be scheduled three
months from the month the review was due and not
the date of actual review.

5. The ISP shall be updated at least annually.
§ 10.3. Mental retardafion utilization criteria.

Utilization reviews shall include determinations that
providers meet all fhe requirements of Virginia state
regulations found at VR 460-03-3.1100.

A. Appropriate use of day health and rehabilitation
services requires the following conditigns shall be met:

1. The service is provided by a program with an
operational focus on skills development, social learning
and interaction, support, and supervision.

2. The individual shall be assessed and deficits must
be found in two or more of the following areas to
qualify for services:
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4. Managing personal care needs,

b. Understanding verbali commands and
communicating needs and wants,

c. Earning wages without intensive, irequent and
ongoing supervision or support,

d. Learning new skills without planned and
consistent or specialized fraining and applying skilis
learned in a training situation to other
environments,

e. Exhibiting behavior appropriate to time, place
and situation that is not threatening or harmful to
the health or safety of self or others without direct
supervision,

1. Making decisions which require informed consent,

g. Caring for other needs without the assistance or
personnel trained to teach functional skills,

h. Functioning in community and integrated
environments without structured, intensive and
frequent assistance, supervision or support.

3. Services for the individual shall be preauthorized
annually by DMHMRSAS.

4. Each individual shall have a written plan of care
developed by the provider which shall be fully
complete within 30 days of initiation of the service,
with a review of the plan of care at least every 90
days with modification as appropriate. A 10-day grace
period is allowable.

5. The provider shall update the plan of care at least
annually.

6. The individual's record shall contain adequate
documentation concerning progress or lack thereof in
meeting plan of care goals.

7. The program shall operate a minimum of two
continuous hours in a 24-hour period. One unit of
service shall be defined as a minimum of two but less
than four hours on a given day. Two units of service
shall be at least four but less than seven hours on a
given day. Three units of service shall be defined as
seven or more hours in a given day. Transportation
time to and from the program site may be included
as part of the reimbursable unit. However,
transportation time exceeding 259 of the total daily
time spent in the service for each individual shall not
be covered. These restrictions shall apply only to
transportation to and from the program site. Other
program-related transportation may be included in the
program day as indicated by scheduled program
activities.

8. The provider shall be licensed by DMHMRSAS.

B. Appropriate use of case management services for
persons with mental retardation requires the following
conditions to be met:

1. The individual must require case management as
documented on the consumer service plan of care
which is developed based on appropriate assessment
and supporting data. Authorization for case
management services shall be obfained from
DMHMRSAS Care Coordination Unit annually.

2. An active client shall be defined as an individual
for whom there is a plan of care in effect which
requires regular direct or client-related contacts or
communication or activity with the client, family,
service providers, significant others and other entities
including a minimum of one face-do-face contact
within a 90-day period.

3. The plan of care shall address the individual’s
needs in all life areas with consideration of the
individual's age, primary disability, level of functioning
and other relevant factors.

a. The plan of care shall be reviewed by the case
manager every three months to ensure the identified
needs are met and the required services are
provided. The review will be due by the last day of
the third month following the month in which the
lasi review was completed. A grace period will be
given up to the last day of the fourth month
following the month of the prier review. When the
review was completed in a grace period, the next
subsequent review shall be scheduled three months
from the month the review was due and not the
date of the actual review.

b. The need for case management services shall be
assessed and justified through the development of an
annual consumer service plan.

4. The individual's record shall contain adequate
documentation concerning progress or lack thereof in
meeting the consumer service plan goals.

PART XI
GENERAL OUTPATIENT PHYSICAL
REHABILITATION SERVICES.

§ 11.1. Scope.

A. Medicaid covers general outpatient physical
rehabilitative services provided in outpatient setlings of
acute and rehabilitation hospitats and by rehabilitation
agencies which have a provider agreement with the
Department of Medical Assistance Services (DMAS).

B. Outpatient rehabilitative services shall be prescribed
by a physician and be part of a written plan of care.
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§ 11.2, Covered outpatient rehabilitative services.

Covered outpatient rehabilitative services shall include
physical therapy, occupational therapy, and
speech-language pathology services. Any one of these
services may be.offered as the sole rehabilitative service
and shall not be contingent upon the provision of another
service.

§ 11.3, Eligibility criteria for outpatient rehabilitative
services.

To be eligible for general ouipatient rehabilitative
services, the patient must require at least one of the
following. services: physical therapy, occupational therapy,
speech-language pathology services, and respiratory
therapy. All rehabilitative services must be prescribed by
a physician.

§ 11.4. Criteria for the provision of outpatient rehabilitative
services.

All practitioners and providers of services shall be
required to meet state and federal licensing and/or
certification requirements.

A. Physical therapy services meeting all of the following
conditions shall be furnished to patients:

1. Physical therapy services shall be directly and
specifically related to an active written care plan
designed by a physician after any needed consultation
with a physical therapist licensed by the Roard of
Medicine.

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and is under the
direct supervision of a physical therapist licensed by
the Board of Medicine. When physical therapy services
are provided by a qualified physical therapy assistant,
such services shall be provided under the supervision
of a qualified physical therapist who makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable,

B. Occupational therapy services shall be those services
furnished a patient which meet all of the {following
conditions:

1. Occupationa! therapy services shall be directly and
specifically related to an active written care plan

designed by a physician after any needed consultation
with an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board.. -

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature fhat the services can only be performed
by an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board, a graduate of a program approved by the
Council on Medical Education of the American
Medical Association and engaged in the supplemental
clinical experience required before regisiration by the
American Occupational Therapy Association when
under the supervision of an occupational iherapist
defined above, or an occupational therapy assistant
who is certiflied by the American Occupational
Therapy Certification Board under the direct
supervision of an occupational therapist as defined
above. When occupational therapy services are
provided by a qualified occupational therapy assistant
or a pgraduate engaged in supplemental clinical
experience required before registration, such services
shall be provided under the supervision of a qualified
occupational therapist who makes an onsite
supervisory visit at least once every 30 days. This visit
shall not he reimbursable.

3. The services shall be specific and provide effective
treatment for the patient’'s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable,

C. Speech-language pathology services shall be those
services furnished a patient which meet all of the
following conditions:

1. The services shall be directly and specifically
related to an active writien freatment plan designed
by a physician after any needed consultation with a
speech-language pathologist licensed by the Board of
Audiology and Speech-Language Pathology, or, if
exempted from licensure by statute, meeiing the
requirements in 42 CFR 440 110(c);

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by or under the direction of a speech-language
pathologist who meets the qualifications in subdivision
Bl ahove. The program must meet the requirements
of 42 CFR 405.1718(c). At least one qualified
speech-language pathologist must be present at all
times when speech-danguage pathology services are
rendered; and

3. The services shall be gpecific and provide effective
treatment for the patient's condition in accordance
with accepted standards of medical practice; this
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includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

§ 11.5. Authorization for services.

A. Genersl physieal rehabilitative Physical therapy,
occupational  therapy, and speech-language pathology
services provided in outpatient settings of acute and
rehabilitation hospitals ., amrd by rehabilitation agencies .
home health service agencies, or school divisions shall
inciude authorization for up to 24 visits by each ordered
rehabilitative service within & 60-day peried annually . A
recipient may reeelve a maximum of 48 wisHs annually
without authorizatien- The provider shall mainfain
documentation to justify the need for services, A visit shall
be defined as the duration of time that a rehabilitative
therapist is with a client to provide services prescribed by
the physician. Visits shall not be defined in measurements
or increments of time,

B. The provider shall request from DMAS authorization
for treatments deemed necessary by a physician beyond
the number authorized by using the Rehabililation
Treatment Authorizetion form (DMAS-125» This request
mst be sigped and daeted by a physieian. Documentation
for medical justification must include physician orders or
a plan of care signed by the physician. Authorization for
extended services shall be based on individual need.
‘ayment shall not be made for additional service unless
the extended provision of services has been authorized by
DMAS. Periods of care beyond those allowed which have
not been authorized by DMAS shall not be approved for
paymert.

§ 11.6. Documentation requirements.

A, Documentation of general outpatient rehabilitative
services provided by a hospital-based outpatient setting ,
home health agency, school division, or a rehabilitation
agency shall, at a minimum:

1. describe the clinical signs and symptoms of the
patient’s condition;

2. include an accurate and complete chronological
picture of the patient’s clinical course and treatments;

3. document that a plan of care specifically designed
for the patient has been developed based upon a
comprehensive assessment of the patient’s needs;

4. include a copy of the physician’s orders and plan of
care;

5. include all treatment rendered to the patient in
accordance with the plan with specific attention to
frequency, duration, modality, response, and identify
who provided care (include full name and title);

6. describe changes in each patient’s condition and
response to the rehabilitative treatment plan; and

7. describe a discharge plan which includes the
anttcipated improvements in functional levels, the time
frames necessary io meet these goals, and the
patient’s discharge destination.

B. Services not specifically documented in the patient’s
medical record as having been rendered shall be deemed
not to have been rendered and no coverage shall be
provided.

§ 11.7. Service limitations.

The following general conditions shall
reimbursable physical rehabilitative services:

apply to

A. Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license.

B. Services shall be furnished under a written plan of
treatment and must be established and periodically
reviewed by a physician. The requested services or items
must be necessary to carry out the plan of ireatment and
must be related to the patient’s condition.

C. A physician recertification shall be required
periodically, must be signed and dated by the physician
who reviews the plan of treatment, and may be obtained
when the plan of treatment is reviewed. The physician
recertification statement must indicate the continuing need
for services and should estimate how long rehabiliiative
services will be needed.

D. The physician orders for therapy services shall
include the specific procedures and modalities to be used,
identify the specific discipline to carry out the plan of
care, and indicate the frequency and duration for services.

E. Utilization review shall be performed to determine if
services are appropriately provided and to ensure that the
services provided to Medicaid recipients are medically
necessary and appropriate. Services not specifically
documented in the patient’s medical record as having been
rendered shall be deemed not to have been rendered and
no coverage shall be provided,

F. Rehabilitation care is to be terminated regardless of
the approved length of stay when further progress toward
the established rehabilitation goal is unlikely or when the
services can be provided by someone - other than the
skilled rehabilitation professional.

PART XIIL
UTILIZATION REVIEW OF CASE MANAGEMENT
FOR RECIPIENTS OF AUXILIARY GRANTS.

% 12.1. Criteria of need for case management services.
It shall be the responsibility of the assessor who

identifies the individual's need for residential or assisted
living in an adult care residence to assess the need for
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case management services. The case manager shall, at a
minimum, vpdate the assessment and make any necessary
referrals for service as part of the case management
annual visit. Case management services may he initiated at
any time during the year that a need is identified.

§ 12.2. Coverage limits.

DMAS shall reimburse for ome case management visit
per yvear for every individual who receives an auxiliary
grant. For individuals meeting the following ongoing case
management criteria, DMAS shall reimburse for one case
management visit per calendar quarter:

1. The individual needs the coordination of mulfiple
services and the individual dees net cukreatly have
support available that is willing fo assist in the
coordination of and access to services, and a referrai
to a formal or informal support systemn will not meet
the individual’'s needs; or

2. The individual has an identified need in his
physical environment, support system, financial
resources, emofional or physical health which must be
addressed fo ensure the individual’s health and
welfare and other formal or informal supports have
either been unsuccessful in their efforts or are
unavailable to assist the individual in resolving the
need,

§ 12.3. Documentation requirements.

A, The update tu the assessment shall be required
annually regardless of whether the individual is authorized
for ongoing case management,

B. A care plan and documentation of contacts must be
maintained by the case manager for persons authorized
for ongoing case management.

1. The care plan must be a standardized written
description of the needs which cannot be met by the
adult care residence and the resideni-specific goals,
objectives and lime frames for completion. This care
plan must be updaied annually at the fime of
reassessment, including signature by both the resident
and case manager.

2. The case manager shali provide ongoing monitoring
and arrangement of services according to the care
plan and must maintain documentation recording all
contacts made with or on behalf of the resident.

VR 460-03-3.1301. Nursing Facility and MR Criteria.
§ ¥ Nursing facility eriterin introducHen:

impeortant to reecegnize that nursing feclity eare serviees
ean be delivered eutside & nmursing heme: Nursing facility

care i the provisien of services regardiess of Hie speeifie
setting: It is the care rather than the setting in which it is
rendered that is significant The eriteria for assessing
nursing  facility core are divided inte twe aress: &
functional capacHy {the desree of assisiance an individual
requires to complete aectivities of daily Hving) and i
ftesing meeds:

ol o an individus ; the Vircinia Modi
eevere&byéhepmgmm%md—m&&&}qwhﬂseﬂeedsmeet
the criteria established by program regulations

€ Nurstag factlittes must eonduet a eomprehensive;
aceuraie; sStenderdized: reproducible assessmest of each
resident’s functonal eapreity. This assessment must be
conducted no later than 14 days after the date of
aamission and prompiy after a sipnificant change in the
resident’s physical of menial conditon: The Pepartment of
Medical Assistance Services shall ceonduet & validetion
survey of the assessmends completed by nursing faeilities
to determtine that services provided to the residents are
medically necessary and  that needed  serviess are
previded:

B The erderia fer nursing facility eare uander the
Virginie Medical Assistanee Program are contained hereinr
An individunl's need for ecare must meet this eriteria
before any authorization for payment by Medieaid will be
made for cither institutional of noninstitutional lengterm
eare serviees: Reimbursement {0 mursing facilities for
restdents requiring speeinlized eare shall enly be made on
o contreethual basis:

A Nursing facility eare shall be the provisien of
services for persons whoese health needs reqiire mediest
and nursins stupervision er eare: These serviees may be
provided i veriods setdngss insttutiensl and
neninstitutional: Both the funetonal eapaecity of the
individual and his nuwrsing needs must be considered i
determining the approprinteness of eare:

B. Individuals may be considered apprepriate for mursing

L Rated dependent in two to four of the Aectivities of
Daity Liviee (Hems 1P, and alse rated
semi-dependent of dependent in Behavier Pattern and
Orientetion Hem 8 and  semi-dependent in
Medieation Administration (Hem -

%R&t&éé&p&ﬂé&ﬂ@*ﬁ%@ﬁfﬂﬂ%ﬁtﬁ&&&ﬁ‘l&&ﬂﬁf
v (Hems
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3- Rated depeadent i five to seven of the Aetivities 1 Witheut help &

of Daily Living dHems 17, and alse rated dependent

w Mobility et 3 2= M enly (&

4 Rated semi-dependent in twe to seven of the 3. HH only (D)

Aetivities of Dally Hwing Hems D and alse rated

dependent in Mobility (tem 9, and Behavier Paltern 4+ M and BH B

ahd Orientation Hem & An indbvidual in  this

categery wil not be appropriate for nursing foetity 5. Is iransferred (D}

eare unless he also has & medical condition requiring

treatment or observation by o purse: | 6 Is not transferred (B3
& Placement in 2 noninstifubensl setting sheould be E. Bewel Funetion

eonsidered befere pursing home placement 15 seught

¢ 3. Funetional status:

- Continent (&

2 Incontinent less thop weelly (4
The following abbrevintions shall mean:
3 Ostomy - self eare (d)
1 = independent & — semi-dependent D = dependent:

MH = meehanient hetp; HE = human help: 4 Incontinent weekly of moere (D}
A Bathing 5: Ostery - nof self care (D)
+ Without help F. Bledder Funetion
2. MH onty (&) - Continent {1
4+ MH and HH By 3. Externst deviee - self eare (&)
5. Is bathed (D) + Inawelling eatheter - seif care {4
B: Dressing 5. Ostorny - self eare {d)
. Whtheut hetp (1 6: Incontinent weekly or more {B
2 MH only (&) % External deviee - not sel eare B
% HH only By & Indwelling eatheter - not self eare (D)
4 MH epd HH By 9. Ostomy - net self eare BY
5: Is aressed By . EstingsFeedins
6 Is net dressed (D 1. Witheut help (D
L. Without help day and night (b 3 HE enly by
% MH only (&) 4: MH and HH By
¥ HH onty by 5 Speen fed (D)
4+ MH ane HH By & Syringe or tube fed (B
5. Does not use toilet room Dy 7 Fed by B or etysis (D)
D. Transferring H- Behavier Patiern and Orientation

Vol. 10, Issue 18 Monday, May I8, 1954
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1 Approprinte or Wanderings
Passive less than weekly -+ Oxiented O

2. Approprinte or Wanderingf
Passive less than weekdy -~ Disoriented - Seme
Spheres B

or More -+ Oriented (&

4 Appropriate ofr Wandering/
Passive less than weekly -~ Diseriented - Al
Spheres (&)

5. Wendering/Passive Weekly
o mere <+ Disoriented - Seme of Al Spheres {dy

6- AbusiverAgeressivers
Disruptive less than
Piseriented &

1. AbusivefApgressive/
Disruptive weekly or more - Criented {d)

& Abusive/ Aparessives
Disruptive weeldy or more <+ Disoriented By

- Mebility
& Gees outside witheut help B

weekly —+  Oriented of

b: Goes euiside MH only d)

& Goes oulside HH only By

& Goes outside MH and HH (D)

e: Confined - moves about )

£ Confined - deoes not meve about (D)
& Ne medieatons

b Sel admimistered - monitored less than weeldy
&

e By lay persens; monitored less than weekly &

& By Licensed/Professional aurse and/or monitored
weekly of mere By

e: Some or all by Professionsd aurse D)
f Within pormat Hmits &

b- Limited motion >

¢ Instability - corrected )
& Instability - uncerreeted By
e Immobility (D}

4 4 Nursing feeds:

A Folowing are examples of services provided or
supervised by Heensed nursing and prefessienal perseanel:
however, no single service necessarily indieates a need for
nursing facility eare:

i AppHeatien of aseptie dressings;

4 Supervision for adequete nulritien and hydration for
patients whe, due to physical or mental impaivments;
are subjeet to malnourishment of dehydration:

5 Reutine ecare in connection with plaster easts;
braces; oF simiar deviees

§: Physieal; occupational;, speeeh; or other therapy:

%?hemﬁie&exefeﬁe&n&pesmemﬂgtamé
strengthen musele tome; to  prevent contractures;
deeubitl; and deterioration:

§: Routine eare of colestomy or Heostomy;

9 Use of restraints imcluding bedrails; soft binders;

skin rashes; er

12 Observation of those with seasery; metabelie; and
cirewatory  impairment for Dpotential medieal
eomphications:

B- Services requiring more intensive nursing eare; sueh
as wounds or lesions requiring daily eare; auiritenad
deﬁefeﬂefesleadmgtespeef&!ﬂef}fee&mgaﬂdﬁafa}ysisef

be based on the individual’s need for medical and nursing
management. Nursing faciity eare eriterin are intended
only as guidelines: Professional judgment must always be
used o assure appropriateness of eare:
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A €are needs that do not meet the eriteria for nursing
faethity eare include; but are not Hmited to; the following

1. Minimal . " bvities of daity Hving:

2- Independent use of mechonieal devices sueh as a
wheelehnir; walker; eruteh; or eane;

3 Limited diets sueh as mechanically altered; low salt
lew residue; diabetie; reducing; and other restrictive
diets;

%Memeaﬁeﬂsm&tc—&ﬂbemdeﬁe&&eﬂ&y
seH-administered of sadministered by the individual
with minimal sypervision;

5 The protection of the patient te preveat him form
oblairing alechol of druss; or from confrenting an
unpleasant situaton: or

6 Minhmal observotion eor assistance by staff for
confusion; memery impairment; or poer jidement
B Speeinl attention shall be piven to individusls whe
eare:
U§ 6 Summars

In patient placement; sl available resourees must be
applyine the eriterin; primeary eensidergtion is to be given
to the utilization of available cemppunityHfamily redouress:

$ ¥ Adult speeialized care erteria
A Generad deseription:
B. Fargeted population:
- Individuads requiring meehaniest ventilotion:

= 1. Fhe individaal must require at & minimum:

& Physician wisits at least eree weekly

b Skilled pursing serviees 24 heowrs a day {(a
registered nurse must be en He anrsing onit on
which the resident resides; 24 hours a day, whese

€ Ceordinated mulbdiseipbnary team approach fo
meet peeds:

& Must reguire twe owd of three of the following
rel&&m&aﬂ#e serviees: Physteal Therapys

pian of eare e o monthly basis: or

b Must require speeinl equipment sweh  as
meeﬂamealr_ ventilators; respwa%e%y. rh—e-r—aﬁsyt_ .

e Individuals that require &t least eme of the

5  Ongeing administration ef indravenous
medications oFf nuiritton ez TPN;  antibictic
therrpy; narestie administration ete):

of respiratery preeantiom: Hhs dees net include

3 DPialysis treatment that is provided emumit e
pertoneal dialysisy

be provided by & skiled nurse o a respiratery

jepigation, packing, eten more than twe Hmes a day
e IV biti: 1 .
cannot be eclosed; seeond eor #Hiird degree buras
egvering mote than 1095 of the bedy):

not constitie & reguiremment for gpeeind eared
Feqﬂﬂ*ﬂgffﬁﬂﬂﬁﬂ{%{-l—e-sueﬁeﬂfﬂge%ﬁ‘hw
stabitization of feeding: stabilization eof elimdvation;
et

% & Pediatric/pdoteseent speciglized eare eriferin

#- Generat deseriphon:
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present and provide some physical guidance/support (with
of witheut verbal direction)

“Total care” means that & helper muyst perform all oF
rearly all of the functions:

“Rarely: means that a behavier oeeurs quarterly or less:

“Cometmes? meoans that a behoavior oeeurs omee a
month 6f less:

“often” means that o behavior eeetrs two {o three Himes
a month:

“Regularty” means that a behavior oceurs weekdy eor
mere:

B: UHilization control regulaiioRs reguire that eriteria be
formualated for cuidance for approprinte levels of sepviees:
institutionaly based: however; this level of eare need net
be confinred to @ specifie setting. The hobiiabive and
health needs of the elent are the determining issues

& The purpese of these repgulations i5 to  establish

rard deria to Lithili for  Medicaid
peyment: Medicaid ean pay for eare only when the client
is reeeiving appropriute services and when “aelive
&e&tmeﬂ{ﬂﬁbemgpfeﬂéed-ﬁﬂmdwidﬂ&sméfefe&m

payment by Medieaid will be made for either instiubional
of watvered rehabiitetve dervieces for e  mentaby
retarded:

D: Care in facilities for the mentally retarded requires
planned pregrams fer habilitative needs or health reloted
serviees which execed the level of room; board, and
supervision of deily activities:

Steh eare shalt be a8  combination of  habiHabves
rehkabilitative; and health services direeted toward
increasing the funcHonal capaeHy of the retarded persem
Exaraples of services shall tnehade teaiming e Hhe aelvites
eare and health maintenance. The overall objective of
propgramming shall be the attainment of the optimal
physieal; inteHeetusk; seeial; or task learning level which
the persen can presently or potentially achieve:

E. The evaluntion and re-evaluntion for care in o facHiy
mmemeﬁtaﬂymtafdeéshﬂbeb&sedaﬂtheﬂeeése#

whethefpmgfess}séem&ﬂsﬁateéfmmkhetfaﬂiﬁg&a&m
ap institutien; whether the serviees eouwld reasonably be
provided in a less restpietive environmenk

catoperies of needs; or serviees provided: These must be
evaluated in detall to deterrnine the abiliies/skills whieh
will be the basis for the development of a plan of eare:
The evaluatien preecess wil demensirate a need for
progrommne an arfray of skills and abilites of health
eare serviees: These have been erganized inle seven major
eategories: Level of funclioning in eseh entesory is sraded

assistanee required: I other eotegeries; the dependeney is
established by the frequeney of o bebavior or ebility te
perform a given fask

B: The residest must meet the indiested deperdeney
level in two or more of eategories 1 through +

+ Health Status - To meet this categery:

& Twe or more questHons must be answered with a
4; or

b Question “i° must be apswered “yes

Three or mere questions must be answered with a 3
or & 4

Three of mere questHons must be answered with a2 3
of a 4

4 Persenal Care - To meet this eatesery

& QuestHon “a” must be answered with ¢ 4 6r a 5,
eF

b: Question “b” must be answered with a 4 or a 5
of

e Questions “e~ and "¢~ must be answered with & 4
oFr 8 5

Afty one ghestion must be answered with a 4 or a
5

ARY onre guestion must be answered with a 3 or &
4

& Any twe of the gquestens b Yo or “g” must
be answered with & 4 of & 5; ofF

b: Three eor more guestions must be answered with
g4 era s
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LEMVEL 6F FUNCTIONING SURVEY -#%&e&ﬁfys&ﬁ—ﬁmeeeffesﬂeﬂee-aﬁdﬁgﬁrﬁe&ﬂ{
i Health statas:

How often i aursing care oF RUISIAS supervision by @

4=rarelyy

& Medication administration and/or evaluation feor

effectiveness of o medication regimen? boZ=d4 & Pay attention to purpeseful aetivities for 5 minutes?
b: Direet services: he. care for lesions; dressings

He&tmeﬂtsée%he?%h&ﬂ&hﬂmpees—feetﬁew&er—ete—} b Stay with & 3 step task for mere than 15 mingtes?
e Seizures eontrol L34 e: Tel time to the hour and urderstand time

infervals? =234
lis Te&ehmg dmgﬁeﬁed disense eontrel and eare;
e Maonagement of care of diapnesed eireulptory or e Do simple addition; subtraetion? 1234

respiratery problems 1-2-3—4

k- Name people or objeets when deseribing pietures?

4 Persornlfsel eare:

widernourishment; swallewing difficulties; ebesityy Wﬁhwﬁa%typeefasaﬂ&ﬂeee&ﬁmspeﬁeﬂeaﬁe&ﬂy

?rmSﬁpﬁFViSiﬂkaemeB}Fe&ASSﬁfaﬂee-HﬁﬂlG&Fe}
j- Is age 55 or elder; has a diggnesis of a chvenie

d-lseaseaﬂdhasbeeﬂmaﬂmst-&&t—}eﬂ%@yeafsef & Perform toileting funetions: ie; maointain bladder

b: Perform eating/Heeding functions: e, drinks Heuids

4=rarely; how often does HHS persen
. & Perform bathing funection {.e; bathe; runs bath; dry
& Indieate wants by pointing; veenl nelses; or signs? self; ete? 2345
5. Meobitity-

B Bue simnple words; phrases; short senfenees?
Key: I=Ne Assistanee; 2=Promplting/Struoctaring;
e Ask for at least ten things using appropriaie names? F=5upervision; 4—=5ome Direet Assistance; 5—Tetal Care)
fr Moeve {Owvalkdnrs wheelingy around environment?

&Gﬁ&efstaﬂdﬂmﬁiewefds—ﬁhfaﬁeseffﬂs&&eﬁeﬂs =233-45
containing prepositions: ke; “en™ Hpt © =

W&hﬁﬂ%ﬁﬁ-ﬁﬁ&r—t—’li—}—a—‘l——ﬁ
e Turn oid pesition in bed; roll ever? 12345
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b- Fhreaten or do physical vielence to others?

e: Throw things; damase property hove temper

& Respepd o others in a sSocially unaceceplable
manner - {without undue  anper,  frusieation  or
7. Community Hving skills:

Mw&attypeefas&st&aeewemé%ﬁefseﬂeuﬁeﬂﬂy
be able te

& Prepare simple foods requiring no mixing or

b%e&eﬁp&mﬂbe}eﬂgiﬂg&m{exﬁm&mg
vacuwming;  rening; eclothes washing/drying;
moppingy? L2datsh

e Add eeins of varieus deneminstiens up te one

& Hse the telephone to ealt home, doeter, fire; police?

e Recognize survival signs/werds: ke stop; go; btratfie

& Go around ecotiage; ward; building; withowt running
awey; wandering off; oF beesming lost? 12345

PART I
NURSING FACILITY CRITERIA.

& L1 Inftroduction.

A. Medicaid-funded long-term care services may be
provided in either a nursing factlity or community-based
care setting. The criteria for assessing an individual's
eligibiiity for Medicaid payment of nursing facility care
consist of two components: (1) functional capacily (the
degree of assistance an individual requires to complete

activities of dailv living) and (7t} medical or nursing rneeds.
The criferia for assessing an individual's eligihility for
Medicaid pavment of community-based care consist of
three components: (i) functional capacity (the degree of
assistance an individual requires fo complete activities of
daily Iving) (i) medical or nursing needs; and (iii) the
mdividual's  risk  of nursing facility placement in the
absence of community-based waiver services.

1. In order fto qualify for Medicaid payment for
nursing facility care an individual must meet both
functional capacity requirements and have a medical
condifion which requires ongoing medical or nursing
management. An exception may be made When the
individual  does not meet the functional capactty
requiregment but the individual does have a health
condition that requires the daily direct services of «a
licensed nurse that cannot be managed on an
outpatient basis.

2. In order to qualify for Medicaid pavment for
community-based care an individual must either meet
both the functional and medical components of the
nursing facility criteria or meet the prenursing faciity
criteria defined tm § 2.3. In addifion, the individual
must be determined fo be at risk of nursing facility
placement unless services under the waiver are
offered.

B The preadmission screening process preauthorizes d
continuum of long-term care services available to an
individual under the Virginia Medical Assistance Program.
Nursing  facilities” preadmission screemings to authorize
Medicardfunded long-term care are performed by feams
composed by agencies contracting with the Department of
Medical Assistance Services (DMAS). The authorization for
Medicaid-funded long-term care may be rescinded by the
nursing facility or community-based care provider or by
DMAS at any point that the individual is determined fo
no longer meet the criteria for Medicaid-funded long-term
care. Medicaid-funded long-term care services are covered
by the program for individuals whose needs meet the
criteria established by program regulations. Authorization
of appropriate noninstitutional services shall be evaluated
before | actual | nursing faciity placement is considered.

C. Prior fo an dividual's admission, the nursing
Jacility must review the completed preadmission screening
forms to ensure ‘that appropriate nursing facility
admission criteria have been documented. The nursing
facility 15 also  responsible for documenting, upon
admission and on an ongoing basis, that the individual
meets and continues to wmeel nursing facility criteria. For
this purpose, the nursing faciity will use the Mimimum
Data Set (MDS). The post admission assessment musi be
conducted nc later than 14 davs affer the dafe of
admission and promptly after a significant change in the
resident's physical or mental condition. If at any time
during the course of the resident's stay, it is determined
that the resident does not meet nursing facility criteria as
defined in the State Plan for Medical Assistance, the
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nursing faciity must initiate discharge of such resident,
Nursing facilities must conduct a comprehiensive, accurale,
standardized. reproducible assessment of each resident’s
functional capacity and medical and nursing needs.

The Department of Medical Assistance Services shall
conduct surveys of the assessments completed by nursing
facilities to determine that services provided fo the
residents meet nursing faciily criteria and that needed
services are provided.

D The community-based provider is responsible for
documenting upon admission and on an ongoing basis
that the individual meets the criteria for Medicaid-funded
long-term care.

E. The criteria for nursing focility care under the
Virginia Medical Assistance Program are contained herein.
An individual's need for care must meet these criteria
before any authorization for pavment by Medicaid will he
made for either institutional or noninstitutional long-term
care services. The Nursing Home Preadmission Screening
team s responsible for documenling on the
state-designated assessment nstrument that the individual
meets the criteria for nursing facility or community-based
warver seriices and for authorizing admission to Medicaid
funded long-term care. The rating of [functional
dependencies on the assessment nstrument must be based
on the mdividual's ability lo function in a community
environment, not including any institubionally induced
dependence.

§ 1.2, Preadmission Screening criteria for nursing facility
care.

A. Functional dependency alone is not sufficient fo
demonstrate the need for nursing factlity care or
placement.

B. Except as provided for in § 1.1 4, an individual may
only be considered to wmeel the nursing factlily criteria
when both the functional capacity of the individual and
his  medical or nursing needs meel  the following
requirements. Even when an Individual meels nursing
facility criteria, placement in a noninstifutional setfing
shall be evaluated before actual nursing facility placement
is considered.

1. Functional capacity.

a. When documented on a completed
state-destgnated preadmission screening ussessmient
instrument  which s completed in a manner
consistent with the definifions of activities of daily
living and directions provided by DMAS for the
rating of those activities, individuals may be
considered to meel the functional capacity
requirements for nursing facility care when one of
the following describes therr functional capacity:

(1) Rated dependent in two fo four of the Activities

of Dally Living, and also rated semi-dependent or
dependent in Behavior Pattern and Orientation, and
semi-dependent in  Joint Motion or [ semi
dependent in Medication Administration.

(2 Rated dependeni in five to seven of the
Activities of Daily Living, and also rated dependent
in Mobility.

(3 Rated semi-dependent in ftwo to seven of the
Activities of Datly Living, and aiso rated dependent
in Mobiiity and Behavior Pattern and Orientation.

b. The rating of functional dependencies on the
preadmission screening assessment instrument must
be based on the mdividual's ability to function in a
communily environment, nol! including any
mstitutionally induced dependence. The following
abbreviations shall mean: I = independent; d =
semi-dependent; D = dependent; MH = mechanical
help;, HH = human help.

(1) Bathing

(a) Without help (1)

(b) M only (d)

(c) HH only (D)

(d} MH and HH (D)

(e) | & bathed Performed by others | (D)

(2} Dressing

(a) Without help (1)

(b) MH only (d)

fci HH onlv (D)

(d) MH and HH (D)

(ej [ #5 dressed Performed by others ) (D)

(P [ #s rot dressed Is nol performed ] (D)

(3) Toileting

(a) Without help day or night {I)

(b) MH only (d)

(¢} HH onlyv (1}

(d) MH and HH (D)

(e) | Does not wse toret room Performed hy others ]
(o
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[ (f) Is not performed (D) )

(4) Transferring

(a) Without help (1)

(b} MH only (d)

(¢) HH only (D)

(d) MH and HH (D)

(e} [ & transferred Performed by others ]| (D)
(f) Is not [ transferred performed 1 (D)
(5) Bowel Function

(a) Continent {I)

(B Incontinent less than weekly (d)

(c) [ External/Indwelling Device/ ) Ostomy - self-care
{d)

{d} Incontinent weekly or more (D)
{e) Osiomy - not self-care (D}

(6) Bladder Function

(a) Contirent (Ij

(b Incontinent less than weekly (d)

(cj External device [ /indwelling catheter/Ostomy ]
self-care (d)

[ (&) dndwelling eatheter - seif-eare (d)

fe) Ostomy - self-eare (d) |

[ 9 (d) | Incontinent weekly or more (D)

[ & (e} | External device - not self-care (D)
[ # (F) | Indwelling catheter - not self-care (D)
[ ¢4 (g 1 Ostomy - not selfcare (D)

(7) Eating/Feeding

(a) Without help (1)

(b) MH only (d)

(cj HH only (D)

(d) MH and HH (D)

(el Spoon fed (D)

(f) Svringe or tube fed (D)
(g) Fed by IV or clvsis (D)
(8) Behavior Pattern and Orientation

(a) Appropriate or Wandering/Passive less than
weekly + Oriented (1)

(b} Appropriate or Wandering/Passive less than
weekly + Disoriented - Some Spheres (1)

(c/ Wandering/Passive Weeklvior more -+ Oriented

(1)

{d) Appropriate or Wanderimg/Passive less than
weekly + Disoriented - All Spheres (d)

(e) Wandering/Passive Weekly/Some or more +
Disoriented - All Spheres (d)

(F Abusive/Aggressive/Disruptive less than weekly +
Oriented or Disoriented (d)

(g) Abusive/Aggressive/Disruptive weekly or more +
Ortented (d)

(h) Abusive/Aggressive/Disruptive | weekly oF more |
+ Disoriented [ - All Spheres 1({D)

(9 Mobdity

(a) Goes outside without help (I}

(&) Goes outside MH only (d)

(¢} Goes outside HEF only (D)

(d) Goes outside MH and HH (D)

(e} Confined - moves about (D)

() Confined - does nol move about (1)

(10) Medication Administration

(@) No medications (I)

(b) Self-administered - monitored less than weekly (1)

(¢) By lay persons, [ monitored less than weekly ()
Administered/Monitored (D) ]

(d) By Licensed/Professional nurse [ ondfor
mewnitored Weekiy oF e {4
Administered/Monitored (1) ]

[ (&) Some or ol by Professtonaf nurse (B ]
(11) Joint Motion
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© fa) Within normal limits (1)
(b} Limited motion (d)

[ ro) Iastability - corrected () |

[ A (e ]-Irzsmbz'[ity - uncorrected | or Immobile |
(D

[ fe) immobiity (B ]

2. An individual with medical or nursing needs is an
mndividual whose health needs require medical or
nursing supervision or care above the level which
could be provided through assistance with Activities
of Daily Living, Medication Administration and
general supervision and 1s not primarily for the care
and treatment of mental diseases. Medical or nursing
stupervision or care beyvond this level is required when
any one of the following describes the individual's
need for medical or nursing supervision.

a. The individual's medical condition requires
observation and assessment fo assure evaluation of
the person’s need for maodification of treatment or
additional medical procedures to prevent
destabilization and the person has demonsirated an
imability to selfobserve or evaluate the need fto
contact skilled medical professionals;

b. Due to the complexity created by the person’s
multiple, interrelated medical conditions, the
potential for the individual's medical nstability 1s
high or medical instability exists; or

¢. The individual requires at least one ongoing

medical/mursing  service. The following s a
nonexciusive list of medicalfnursing services which
may. but need not necessarily, indicate a need for
medical or nursing supervision or care:

(1) Application of aseptic dressings;

(2} Routine catheter care;

(3) Respiratory therapy;

(4) Supervision for adequate nuirition and hydration
for individuals who show clinical evidence of
malnourishment or dehydration or have recent
history of weight loss or inadequate hydration
Which, If nof supervised would be expected lo
result in malnourishment or dehydration;

{5) Therapeutic exercise and positioning,

(6) Routine care of colostomy or ieostomy or
management of neurogenic bowel and bladder;

(7) Use of physical fe.g.. side rails, poseys. locked
wards) or chemical restrainis,

(8) Rouiine skin care to prevent pressure ulcers for
individuals who are immobile;

(9 Care of small uncomplicated pressure wlcers. and
local skin rashes;

(10) Management of those with sensory, metabolic,
or circulatory impairment with demonsirated
clinical evidence of medical instability,
(11) Chemotherapy;
(12} Radiation;
(13) Dialvsis;
{14) Suctioning;
(15} Tracheostormy care;
(16) Infusion Therapy;
(17) Oxygen.
3. FEven when an individual meets nursing facility
criteria, provision of - services in a noninstitutional

setting shall be considered before nursing facihity
placement is sought.

§ L3 Summary of preadmission nursing facility criteria.

A. An individual shall be determined fo meel the
nursing Jacility criteria when:

1. The individual has both limited functional capacity
and requires medical or nursing management
according to the requirernenis of § 2.1; or

2. The mdividual is rafed dependent in  some
functional limitations, but does not meelt the
functional capacity requirernents, and the mdividual
requires the daily direct services or supervision of a
licensed nurse that cannot be managed onm an
outpatienl bhasis (e.g. clinic, physictan visits, home
health services).

B. An individual shall not be determined to wmeet
nursing facility criteria when one of the following specific
care needs solelv describes his condition.

1. An individual who requires minimal assistance with
activities of daily living, including those persons
whose only need in all areas of functional capacity is
for prompiting to complete the actrvity;

2 An individual who independently uses mechanical
devices such as a wheelchair, walker, cruich, or cane:

3. An individual who requires lLimited diets such as a
mechanically altered, low salt, low residue, diabetic.
reducing, and other restrictive diets;
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4. An individual who reguires medications that can be
independently self-administered or administered by ihe
caregiver;

5. An individual who requires protection te prevent
him from oblaining alcohol or drugs or lo address a
soctalfenvironmental problem;

6. An individual WwWho requires minimal staff
ohservation or assistance for confusion, memory
impairment. or poor judgment,

7. An individual whose primary need is for behavioral
management which can bhe provided in a
community-based setting;

& 14, Evaluation lo defermine eligibility for Medicaid

payment of nursing facility or home- and
community-hbased care services.
A. The screening team shall not authorize

Medicaid-funded nursing factlity services for any individual
who does not meet nursing faciity criteria. Once ihe
nursing home preadmission screening team has determined
whether or not an individual meets the nursing facility
criteria. the screening team wust determine the most
appropriate and cost-effeciive means of meeting the needs
of the individual. The screeming team must documen! a
complete assessment of all the resources available for that
individual in the community (ie.. the immediate fanuly,
other relatives, other commurnity resources and other
services in the continuum of long-term care which are less
intensive than nursing facility level-of-care services). The
screening fteam shall be responsible for preauthorizing
Medicaid-funded long-term care according lo the needs of
each individual and fhe support required to meel those
needs. The screening tearm shall authorize Medicaid-unded
nursing facility care for an individual who meets the
nursing  facility criteric only when Sservices 1 the
community are either nof a feasible alternative or the
individual or the individual's represemniaiive rejects the
screening leam’s plan for communily services. The
screening  leam must document that the option of
community-based allernatives has been explained, the
reason community-based services were Rot chosen, and
have this document signed by the client or client’s
primary caregivers.

B. The screening team shall authorize community-based
waiver services only for an individual who:

1. Meets the nursing facility criteria and is at risk of
nursing home placement without waiver services.
Waiver services are offered to such an individual as
an alternative to avoid nursing faciity admission or

2. Meets the following premursing facility criteria and
is at risk of nursing home placement without waiver
services. Waiver services are offered to such an
individual as a preventive service to delay or avoid
nursing facilitvy admission which would be required in

the near future 1f communitv-based care is nof
offered. The prenursing facility criteria are:

a. The individual is rated dependent in four of the
activities of daily living and aiso rated dependent in
mobility and has a need for medical or nursing
supervision, or

b. The individual meets the functional dependency
component of the nursing Jaciity criteria but lacks
a medical or nursing need.

C. Federal reguiations which govern Medicaid-funded
home- and commurnity-based services reguire that services
only be offered fo individuals who would otherwise
require institutional placement in the absence of home-
and communitv-based services. The determination that an
individual wonld otherwise require placement in « nursing
facility is based upon a finding that the individual's
current condition and available support are insufficient to
enable the individual to remain in the home and thus the
mdividual s al  risk  of inslitutionalization if
community-based care [s nrot authorized. The
determination of the Individual's risk of nursing facility
placement shall be documented either on the
state-designated preadmission screening assessment or in a
separate attachment for every individual authorized to
receive community-based waiver services. To authorize
community-based waiver services. the screening team
must document that the individual is at risk of nursing
facility placement by finding that one of the following
conditions is met:

1. Application for the mdividual to a nursing facility
has been made and accepted.

2 The individual has been cared for in the home
prior to the assessment and evidence is available
demonstrating a deterioration in the mndividual's
health care condition or a change in available support
preventing Jormer care arrangements from meeting
the individual's need. Fxamples of such evidence may
be, but shall not necessarily be limited to:

a. Recent hospitalizations.
b. Attending physician documentation, or

¢. Reported findings from medical or social service
agencies.

3. There has been no change in condition or available
support but evidence fs available that demonstrates
the individual's functional, medical and nursing needs
are not being mel. Examples of such evidence may
be, but shall not necessarily be limited to.

a. Recent hospitalizations.

b, Attending physician documentation, or
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c. Reported findings from medical or social service
agencies.

§ 1.5, Criteria for continued nursing facility care using the
Minimum Data Set (MDS).

Individuals may be considered appropriate for nursing
Jactlity care when one of the following describes their
medical or nursing needs and functional capacity as
recorded on the Mimimum Data Set (MDS) of the Resident
Assessment  Instrument that is specified by (the
Commonwealth:

1. Functional capacity:

a. The individual meets criteria for iwo to four of
the Activities of Dally Living, plus Behavior and
Orientation, and Joint Motion,

b. The individual meels criteria for five to seven of
the Activities of Daily Living and also jfor
Locomotion, or

c. The individual meets criteria for two fo seven of
the Activities of Daily Living and also for
Locomotion, and Behavior and Orientation. An
individual in this category will not be appropriate
for nursing facility care unless he also has a
medical condition requiring freatment or observalion
by a nurse.

2. Medical or nursing needs. The individual has health

needs which require medical or nursing supervision or

care above the level which could be provided through

assistance with activities of daily living, medication

administration and general supervision and is not

primarily for the care and (treatment of mental
. diseases.

§ 1.6. Definitions to be applied when completing the MDS.
A. Activities of Daily Living (ADLs):

L Transfer (§ EI¥b)). In order to meet this ADL, the
individual must score a 1, 2, 3, 4 or 8§ as described
below:

a. (0} Independent - No help or oversight - OR -
heipfoversight provided only 1 or 2 limes during
last 7 days

b. (1) Supervision - Oversight. encouragement or
cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on |
or 2 Himes during last 7 days

¢. (2) Limited assistance - Resident highly involved
in  activity:  received physical help in  guided
maneuvering of limmbs or other nonweight bearing
assistance 3+ times - OR - more help provided only
1 or 2 times during last 7 days

d. (3) Extensive assistance - While resident
performed part of activity, over last 7-day period.
help of following type or Iypes was provided 3 or
more times: weight-bearing support or jull staff
performance during part (but not all) of last 7 days

e. {4) Total dependence - Full staff performance of
activity during entire 7 days

F. (8) Activity did not occur during the entire 7-day
period. Use of this code is limited fo siftuations
where the ADL activity was nof performed and is
primarily applicable to fully bed bound residents
who neither transferred from bed nor moved

between locations over the entire 7-day period.

2. Dressing (§ Elyd)). In order ic meet this ADL, the
individual must score a I, 2. 3. 4 or 8§ as described
below:

a. (0} independent - No heip or oversight - OR -
helpfoversight provided only 1 or 2 times during
last 7 days

b. -1} Supervision - Oversighl, encouragement or
cueing provided 3+ times during lust 7 days - OR -
supervision plus physical assistance provided on [
or 2 times during last 7 davs

c. {2) Limited assistance - Resident highly involved
n activity; recefved physical help in  puided
maneuvering of limbs or other nonweight bearing
assistance 3+ times - OR - more help provided only
1 or 2 times during last 7 days

d. (3) Extensive assistance - While resident
performed part of activity, over last 7-day period,
help of following tvpe or tvpes was provided 3 or
more times: weight-bearing support or full staff
performdnce during part (but not all) of last 7 days

e. (4 Total dependence Full staff performance of
activity during entire 7 days

f. 18) Activity did not occur during the entire 7-day
period. Use of this code is linuted fo situations
where the ADL activity was not performed and is
primarily applicable to fully bed-bound residents
who netther fransferred from bed nor moved

between locations over the entire 7-dav period.

3. Eating (§ Elfe). In order fo meet this ADL, the
individual must score a 1. 2. 3, 4, or 8§ as described
below:

a. (@) Independent - No help or oversight - OR -
helpfoversight provided onfy [ or 2 Hmes during
last 7 days

b. (1) Supervision - Oversight, encouragement or
cueing provided 3+ times during last 7 days - OR -
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supervision plus physical assistance provided on !
or 2 times during last 7 days

¢. (&) Limited assistance - Resident highly involved
n activity; received physical help in  guided
maneuvering of limbs or other nonweight bearing
assistance 3+ times - OR - more help provided only
1 or 2 times during last 7 days

d. (3} Extensive assistance - While resident
performed part of activity, over last 7-day period,
help of following type or types was provided 3 or
more fimes: weight-bearing support or full staff
performance during part (but not all) of last 7 days

e. (4) Total dependence - Full staff performance of
activity during entire 7 days

I (8 Actrvity did not occur during the entire 7-day
pertod. Use of this code Is limited to situations
Wwhere the ADL activity was not performed and is
primarily applicable to fully bed-bound residents
who neither ftransferred from bed nor moved
between locations over the entire 7 day period, or

g. To meet this ADL, one of the following 1is
checked:

I (8 Actvity did not occur during the entire 7-day
period. Use of this code is Inmited o situations
where the ADL activity was not performed and s
primarily applicable to fully bed-bound residents
who neither transferred from bed nor moved

between locations over the entire 7-day period.

5. Bathing (§ K 3ya)). To meet this ADL, the individual
must score @ 1, 2, 3. 4. or 8 as described below:

a. (0} Independent - no help provided.

b. (1) Supervision - oversight help only

o (2) Physical help limited fo fransfer only

d. .(3) Physical help in part of bathing activity

e. (4} Total dependence

1 (8 Activity did not occur during the entire 7-day
period, - Use of this code s limited to situations
where the ADL activity was nof performed and is
primariy applicable to fullv bed-bound residents

who neither transferred from bed nor moved
between locations over the entire 7-day period.

8. Bladder Continence (§ FIyb). In order fo meet this
ADL, the individual must score a 2, 3. or 4 in this
calegory:

(i} § Lidya) Parenteral or infravenous
(2) § L{4fb) Feeding tube
(3) § L{4kd) Syringe (oral feeding)

4. Toilet Use (§ FI¥f). In order to meet this ADL, the

individual must score a 1, 2, 3, 4. or 8§ as described

below: c. (2) Qeeasionally incontinent - 2+ times a weck
but not datly

a. (0) Continent - Complete conirol

b. (1) Usually continent - incontinent episodes once
a week or less

a. () Independent - No help or oversight - OR -
helpfoversight provided only I or 2 times during

d. (3) Frequently incontinent - lended to be
last 7 days

incontinent datly, but some control present fe.g., on
day shift)
b. (1) Supervision - Oversight, encouragement or

cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on [
or 2 times during last 7 days

c. (2) Limited assistance - Resident highly mmvolved
in activity, recefved physical help in guided
maneuvermg of limbs or other nonweight bearing
assistance 3+ times - OR - more help provided only
I or 2 times during last 7 davs

e. (4} Incontinent - Had inadequate control; mulfiple
daily episodes or

f. To meet this ADL. one of the following s
checked:

(1) SF3¥h) external cathether

(2) §F3kc) indwelling cathelfer

d (3 Extemsive assistance - While resident 7. Bowel Continence (§ Flya). In order fo meet this
performed part of activity, over last 7 day period, ADL, the individual must score a 2. 3. or 4 in this
help of following type or types was provided 3 or category,

more Hmes: weight-bearing support or full staff
performance during part fbut not all) of last 7 days

¢. (4} Total dependence - Full staff performance of
activity during entire 7 days

a. (0) Continent - Complete control

b. (1) Usually continent - control problems less than
weekly
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- ¢ (2) Occasionally incontinent - once a week - & (4) Total dependence - Full stuff performance of
activity during entire 7 days
d. (3) Frequently inconfinent - 2-3 times a week
6. (§) Activity did not occur during the enfire 7-day

e. {4) Incontinent - Had inadequate conirol all (or period. Use of this code is limited to situations where
almost all) of the time, or : the ADL achivily was not performed and is primartly

applicable to fully bed-bound residents who neither
S To meet this ADL, § F3fh) ostomy is checked. transferred from bed nor moved between locations

over the entire 7-day period.
B. Joint Motion (§ E4).
D. Nursing Observation.
In order to meet this category, at least one of the
following must be checked: In order to meet this category, at least one of the
following special treatments, procedures and skin
1. § Fdfc) Contracture to arms, legs. shoulders. or  conditions must be checked.

hands

1. & Njd¥a) Open lesions other than stasts or pressure
2. {d) Hemiplegiafhemiparesis lcers (e.g., cuts)
3. (¢) Quadriplegia (fi Wound care or treatment (e.g.. pressure ulcer

care, surgical wound)
4 (f) Arm - partial or lotal loss of voluntary
moverment (g} Other skin care or treatment

5. (g) Hand - lack of dexterity feg.. problem using 2. § Priya) Chemotherapy
toothbrush or adjusting hearing aid)

(B} Radiation
6. (k) Leg - partial or total loss of voluntary

movement {c) Dialysis
7. (i) Leg - unsteady gait {d} Suctioning
8 () Trunk - partial or lotal loss of ability to (e} Tracheostomy care

position, balance, or turn body
(fi Intravenous medications
C. Locomotion (§ Flyc).
(g) Transfusions
In order to meet this ADL, the individual must score a

1 2.3 4 or & in this category: (h) Oxygen
1. (0) Independent - No heip or oversight - OR - (i) Other special treatment or procedure
helpfoversight provided only [ or 2 times during last
7 days E. Behavior and Orientation.
2. (1) Supervision - Qversight, encouragemeni or I order to meet this category, the individual must
cuetng provided 3+ times during last 7 days - OR - meet at least one of the catepories for both behavior and

supervision plus physical assistance provided on ! or  orientation.
2 times during last 7 days
1. Bekagvior. To meet the criteria for behavior, the

3. (2) Limited assistance - Resident highly involved in mndividual must meet at least one of the following:
activity; recerved physical help in guided maneuvering

of limbs or other nonweight bearing assistance 3+ a ¢ Hyiyd) Failure fo eat or take medications.
times - OR - more help provided only 1 or 2 times withdrawal from self care or leisure activities (must
during last 7 days be checked). or

4. (3) Extensive assistance - While resident performed b. One of the following is coded 1 (behavior of this
part of activity, over last 7 day period, help of tvpe occurred less than daily) or 2 (behavior of this
following type or lypes was provided 3 or more type occurred daily or more frequently):

times: weight-bearing support or full staff performance

during part (but not all) of last 7 days (4 & Hi3yaj Wandering (moved with rno rational

purpose, seemiingly oblivious to needs or safetv)
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(2 & H3¥b) Verbally abusive
threatened, screamed at. cursed at)

(others were

(3 & Hi3yc) Physically abusive (others were Rl
shoved. scrafched. sexually abused)

(4 & Hi3kd) Socially inappropriate/disruptive
behavior (made disrupling sounds. noisy. Screamns,
self abusive acts, sexual behavior or disrobing in
public, smeared/threw food/ffeces. hoarding,
rummaged through others' belongings)

2. Orientation: To meet this category. the individual
must meet at least one of the following:

a § B3yd) Awareness that dividual is n a
nursing home - is not checked;

b. § B3fe) None of the memoryjrecall ability items
are recalled - must be checked; or

¢ § R Cognitive skills for datly decision making -
must be coded with a 2 (moderately impaired -
decisions poor; cues/Supervision required) or 3
(severely impaired never/rarely made decisions).

PART II.
ADULT SPECIALIZED CARE CRITERIA.

3. Coordinated mudtidisciplinary feam approach fo
meet needs.

B In addition, the mdwidual must meet one of the
following requirements:

1 Must require two out of three of the following
rehabilitative services: physical therapy, occupational
therapy, speech-pathology services therapy must be
provided «af a nmunimum of | four therapy sessions

i of 30 murmtes per sesston) fwo hours of
therapy | per day. five davs per week; individual
must demonstrate progress in overall rehabilitative
plan of care on a monthlyv basis;

2. Must require special equipment such as mechanical
ventilalors, respiratory therapy equipment (that has to
be supervised. by lcensed nurse or respiratory
therapist), moniforing device (respiratory or cardiac)
kinetic therapy: or

3. Individuals that require at least one of the
following special services:

a. Ongoing administration of intravenous
medications [ ©f or intravenous 1 nutrition (ie.,
TPN, antibiotic therapy, narcotic administratiorn,
ete)

1 2.1 General description. b. Special infection control precautions (universal or

respiratory precaution, this does not inchide
The resident must have long-term health condifions handwashing precautions only);
requiring close medical supervision, 24-hour  licensed
nursing care, and specialized services or equipment. c. Dialyvsis freatment that is provided on unif f{ie.
peritoneal dialvsis)
§ 2.2 Targeled population.
d. Daily respiratory therapy treatments that must
be provided by a skilled hAurse or respiratory
therapist,

Targeted population inciudes:

1. Individuals requiring mechanical ventilation,

2. Individuals with communicable diseases requiring
universal or respiratory precautions,

3. Individuals requiring ongoing intravenous
medication or [ intravenous | nutrition administration;
and

4. Individuals requiring comprehensive rehabilitative
therapy services.

e. Extensive wound care requiring debridement.
irrigation. packing. etc., more than two times a day
(i.e. grade IV decubiti; large surgical wounds that
cannot be closed, second or (hirddegree burns
covering more than 10% of the body); or

f. Mudtiple unstable ostormies (a single ostomy does
not  constitute a requirement for special care}
requiring frequent care (i.e., suctioning every hour
stabilization of feeding, stabifization of elimination).

§ 2.3, Criteria. PART 11
PEINATRIC AND ADOLESCENT SPECIALIZED CARE
A. The individual must require at a minimum. CRITERIA.

1. Physician visits at least once weekly; § 31 General descriplion,
2. Skilled nursing services 24 hours a day (a
registered nurse miust be on the nursing unit on
which the resident resides, 24 hours a day, whose
sole responsibility is the designated unit) and

The child must have ongoing health conditions requiring
close medical  supervision, 24-hour licensed nursing
supervision. and specialized services or egquipment. The
recipient must be age 21 or under.
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§ 3.2 Targeted population.

Targeted population includes:
1. Children requiring mechanical ventilation,

2. Children with communicable diseases requiring
universal or respiratory precautions (excluding normal
childhood diseases such as chicken pox, measles, sirep
throat, etc.);

3. Children requiring ongoing intravenous medication
or [ intravenous | nutrition administration;

4. Children requiring dafly dependence on device
based respiratory or nuliritional support (tracheostomy,
gastrostomy. elc.),

5. Children requiring comprehensive rehabiilalive
therapy service, and

6. Children with terminal ilfness.

§ 3.3. Criteria.

A. The child must require at a nmunimum.

1. Physician visits at least once weekly [ 7 . The
wnitial physician visit must be made by the physician
personally. Subsequent required physician visits after
the initial visit may alternaie beiween personal visits
by the phvsician and visits by a physician assistant
or nurse practitioner. ]

2. Skilled nursing services 24 hours a day (a
registered nurse must be on the nursing unit on
which the child is residing, 24 hours a day, whose
sole responsibiiity is that nursing unit);

3. Coordinated multidisciplinary team approach Lo
meet needs; and :

4. The nursing facility must | previded coordinaie
with appropriate state and local agencies | for the
educational and habilitative needs of the child. These
services must be age appropriate and appropriaie to
the cognitive level of the child. Services must also be
individualized to meel the specific needs of the child
and must be provided in an organized and proactive
manner. Services may include but are not limited to
school, active treatment for mental refardation,
habilitative therapies. social skills and leisure
activities, The services must be provided for a total
of two hours per day, minimurm.

B. In addition, the child must meet one of the following

requirements:

1. Must require two out of three of the following
rehabilitative services: Physical Therapy, Occupational
Therapy. Speech-pathology services; therapy must be

provided at a mimimum of six therapy sessions
(minimum of 15 minutes per session) per day, five
days per week, child must demonstrate progress in
overall rehabilitative plan of care on a monihly basis;

2. Must require special equipment such as mechanical
ventilators. respiratory therapy equipment (that has to
be supervised Dby licensed nurse or respiratory
therapist), monitoring device (respiratory or cardiac)
kinetic therapv. efc. or

3. Children that require at least one of the following
special services:

a. Ongeing administration of Intravenous
medications  of nuwirition (le. TPN. antibiotic
therapy, narcolic administration, elc.)

b. Spectal infection control precautions (uwniversal or
respiratory precaution; this does nol include
handwashing precautions only or Isolation for
normal childhood diseases such as measles. chicken
pox. strep throat, ete);

¢. Dialvsis treatment that is provided  within the
Jacility {i.e., perttoneal dialysis);

d. Daily respiratory therapy treatments that must
be provided by a shilled nurse or respiratory
therapist; :

e. Extensive wound care requiring debridement,
irrigation, packing, elc., more than two fimes a day
(ie. grade IV decubiti; large surgical wounds that
cannot  be closed. second or third-degree burns
covering more than 10% of the body)

f. Ostomy care requiring services by a licensed
nurse; or

g. Care for terminal iliness.

PART IV,
CRITERIA FOR CARE IN FACILITIES FOR
MENTALLY RETARDED PERSONS.

§ 4.1, Definitions.

The following words and ferms, when used in ‘these
criteria, shall have the Jollowing meaning. unless the
context clearly indicates otherwise:

“No assistance™ means no help is needed.

“Prompting/structuring’ means prior to the functioning,
some verbal direction or some rearrangement of the
environment is needed.

“Supervision” means that a helper must be present
during the function and provide only verbal direction,
general prompts, and/or guidance.
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“Some direct assistance” means that helper must be
present and provide some physical guidance/support (with
or without verbal direction).

“Total care” means that a helper must perform all or
nearly all of the functions.

“Rarely"” means that a behavior occurs quarterly or
less.

“Sometimes” reans that a behavior occurs once @
month or less.

“Often”” means that a behavior occurs two or three
times a month.

“Regularly” means that a behavior occurs weekly or
more.

¢ 4.2 Utilization control.

Utilization control reguiations require that criteria be
Formudated for guidance jor appropriate levels of services.
Traditionally. care for the mentally retarded has been
institutionally based: however, this level of care need not
be confined to a specific sefting. The habilitative and
health needs of the client are the determining issties.

§ 4.3, Purpose.

The purpose of these regulations is to establish standard
criteria  to measure eligibility  for Medicaid pavment.
Medicaid can pay for care only when the client s
receiving appropriate services and When “active
treatment” is being provided. An individual's need for
care must meet these crileria before any authorization for
pavment by Medicaid will be made for either institutional
or waivered rehabilitative services for the mentally
refarded.

§ 4.4. Care in facilifies for the mentally retarded.

A Care in facilities for mentally retarded requires
planned programs for habilitative needs or health related
services which exceed the level of room. board, and
supervision of daily activities. Such cases shall be
combination of habilitative, rehabilitative, and health
services directed toward increasing the functional capacity
of the retarded person. Examples of services shall include
training in the activities of daily living, taskdearning
skitls. socially  acceptable behaviors, basic community
living programming, or health care and health
maintenance. The overall objective of programming shall
be the attainment of the optimal physieql, intellectual,
social, or task learning level which the person can
presently or potentially achieve.

B The evaluation and reevaluation for care in a facility

) - for the mentally refarded shall be based on the needs of

the person. the reasonable expectations of the resident's
capabilities, the appropriaterness of programming. whether

progress is demonstrated from the training and, In an
institution. whether the services could reasonably be
provided in a less restrictive environment.

§ 4.5. Patient assessment criteria.

The patient assessment criteria are divided into broad
categories of meeds, or services provided. These must be
evaluated n detail to determine the abilities/skills which
will be the basis for the development of o plan for care.
The evaluation process will demonstrate a need for
programming an array of skills and abilitics or health
care services. These have been organized in seven major
categories. Level of functioning in each category is graded
Jfrom the most dependent to the leasi dependent. In sorne
categories, the dependency status is rated by the degree
of assistance required. In other categories, the dependency
s established by the frequency of a behavior or ability to
perform a given tash.

§ 4.6, Categories.

The resident must meet the indicated dependency level
in two or more of categories 1 through 7.

{. Health status. To meet this category:

a. Two or more questions must be answered with a
4, or

b. Question 7" must be answered “yes.”

2. Conuvmunication skills. To meel this category three
or more questions must be answered with a 3 or a 4.

3. Task learning skills. To meet this category three or
more questions must be answered with a 3 or a 4,

4. Personal care. To meet this category:

a. Question “a” must be answered with a 4 or a 5.
or

b. Questiorn b must be answered with a 4 or a 3,
or

¢. Questions ¢ and 'd” must be answered with a
4orabd

5. Mobility. To meet this category:

Arny one question must be answered with a 4 or «

a.

6. Behavior. To meet this category:

Any one question must be answered with a 3 or a

7. Community living. To meel this category:
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a. Any two of the questions b e’ or “g’ must
be answered with a 4 or a 5, or

b. Three or more questions must be answered with
a4 orald

§ 47 Level of f&nctiom’ng survey.
A, HEALTH STATUS.

How often is nursing care or nursing supervision By a
licensed nurse required for the following? (Key: [=Rarely,
2==Sometimes. 3=0ften. and 4=Regularly)

1. Medication administration andfor evaluation for
effectiveness of a medication regimen? | 1...2..3...4

2 Direct services: Le., care for lesions, dressings.
treatments, (other than shampoos, fool powder, etc.)
............................................. L..2..3..4
3 Seizures control ... ... ... ... L2534

4. Teaching diagnosed disease confrol and care,
including diabetes ... L2 04

& Management of care of diagrosed circulatory or
respiratory problems ...................... 1200 304

6. Motor disabiiities which interfere with all activities
of Daily Living Bathing, Dressing, Mobility, Toileting,
BLC. e lon2..3...4

7. Observation for chokmg/aqumtmn whzle eating,
drirtking? B - -

& Supervision of use of adaplive equipment, ie.,
special spoon, braces, elc. l..2.3.4

8. Observation for nutritional problems (ie.,
undernourishment, swallowing difficulties, obesity
............................................. 1234

10. Is age 55 or older, has a diagnosis of a chronic
disease and has been in an institution 20 years or
1 - DT ST S A |
B. COMMUNICATION.,

Using the Key [=regularly, Z2=offen. 3=sometimes,
{=rarely, how often does this person

1. Indicate wants by pointing, vocal noises, or signs?
............................................. l..2..3...4

2. Use simple words, phrases, short seniences?
............................................. l..2..3.4

J. Aak Jor at least ten L‘hmgs using approprzaz.‘e
HAMES” L2 G4

4. Understand simple words, phrases or Instructions
containing prepositions: i.e., “on” “in” “behind’?
............................................. lo.2.3...4

5. Speak in an easilv understood manner?
............................................. 1..2...3..4

6. Identify .self place of residence, and significant
others? ... ...... PR S-S AU

C. TASK LEARNING SKILLS.

How often does this person perform the following

aclivities (Key: [=regularlv, 2=often, J3=sometimes,
{=rarely)
1. Pav attention to pz:rposefu! ac!zv:tzes for L)
PURLEES? e 203004

2. Stay with a 3-step task for more than 15 minutes’

............................................. f..2..3...4
3. Tell time to the hour and understand time
mtervals? ... . L2 3 A
4. Count more than 10 objects’ cdn2 34
5. Do simple addition, subtraction? 1234
& Write or print ten word;s‘? VUSRS SO SR
7. Discriminaie shapes, sizes, or colors? .1...2...35..4

8 Name people or obrects when describing pictures?

............................................. 1..2...3..4
9. Discriminate between “one,” “many,” “lot'?
............................................. L2034

D. PERSONAL and SELF CARF.

With what fvpe of assistance can this person currenily
(Kev: [=No Assistance, Z2=Prompting/Structitres.
F=S8upervision, 4=Some Direct Assistance, 5=Total Care)

1. Perform lodleting functions: ie., maintfain bladder
and bowel continence. clean self. efc.”
L2 3. 4.5

2 Perform eatingffeeding functions: ie., drinks liguids
and eats with spoon or fork, etc? .. .1..2..3..4..5

3. Perform baf}zmg ﬁmcr.ton re., bathe, runs bath, dry
self. ete.? ..., SRS SO SO SR SE

including fastening.

4. Dress self completely. le.
e 2003004

putting on clothes, ete?
E. MOBILITY.

With what type of assistance can this person currenily
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{Key: [1=No Assistance, Z2=Prompting/Structures,
3=S8upervision, 4=Some Direct Assistance, d=Total Care

. L. Move. (Wal'kmg whee!mg) around environment?
cd 23S

2. Rise from lving down fo silting posifions, sils
without support? ...................... L2 3.4

3. Turn and position in bed, roll over?
F. BEHAVIOR.

How often does this person (Key: [=Rarelv,
2=Sometimes, 3=0ften. and 4~=Regularly)
1. Engage in self destructive behavior? .. 1..2..3..4

2. Threaten or do physical violence to others?
............................................. L..2..3..4

have temper

3. Throw things,
. 1..2..3..4

damage property,
outbursts?
4, Respornd to others [n a socially unacceptable
manner (without undue anger, frustration, or hostiliiy)
............................................. f..2...3..4

i G. COMMUNITY LIVING SKILLS.

With what type of assistance can this person currently
(Key: [1=No Assistance., 2=Prompting/Structures,
J=Supervision, 4=Some Direct Assistance, 5=Total Care}

1. Prepare simple fooa’s requiring no mzxmg or
cooking? .......... .. ... FR SRUD- S A

2. Take care of personal belongings, room (excluding
vacuwming, froning, clothes  washing/drying, wet
mopping)? e A 234

3. Add coins of various demominations up to one
dollar? ... L2 LB 4D

4. Use the telephone to call home, doctor, fire, police?

5. Recognize survival signsfwords: ie., stop, go, traffic
lights, police, men, women, restrooms. danger, eic.?

unacceptable  sexual

6. Refrain  from exhzbztmg
e L. 2. 3. 4.5

behavior in public?

7. Go around cottage, ward, building, without running
away, wandering off, or becoming lost?

8. Make minor ptirchases, re., candy. soft drink. etc?

VR 460-04-3.1300. Regulations
Rehabilitative Services,

for OQutpatient Physical

§ 1. Scope

A. Physical therapy and related services shall be defined
as physical therapy, - occupational therapy, and
speech-language pathology services.

B. Physical therapy and related services shall bhe
prescribed by a physician and be part of a written plan of
care.

C. Any one of these services may. be offered as the sole
rehabhilitative service and is not contingent upon the
provision of another service.

D. All practitioners and providers of services shall be
required to meet State and Federal licensing or
certification requirements.

§ 2. Physical therapy.

A. Services for individuals requiring physical therapy are
provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, or when otherwise included as an authorized
service by a cost provider who provides rehabilitation
services, or hy a school district employing qualified
physical therapists.

B. Effective July 1, 1888, the Program will~-not provide
direct reimbursement to enroiled providers for physical
therapy service rendered to patients residing in long-term
care facilities. Reimbursement for these services i$ and
continues to be included as a component of the nursing
facilities’ operating cost.

C. Physical therapy services meeting all of the following
conditions shall be furnished to patients:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consultation with a
physical therapist licensed by the Board of Medicine.

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall he
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and is under the
direct supervision of a physical therapist licensed by
the Board of Medicine. When physical therapy services
are provided by a qualified physical therapy assistant,
such services shall be provided under the supervision
of a qualified physical therapist who makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable,

3. The services shail he specific and provide eifective
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treatment for the patient's condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall he reasonable.

§ 3. Occupational. therapy.

A. Services for individuals requiring occupational therapy
are provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, or when otherwise included as an authorized
service by a cost provider who provides rehabilitation
services, or a school district employing qualified therapists.

B. Effective September 1, 1980, Virginia Medicaid will
not make direct reimbursement to providers for
occupational therapy services for Medicaid recipients
residing in long-term care facilities. Reimbursement for
these services is and continues to be imcluded as a
component of the nursing facilities’ operating cost.

C. Occupational therapy services shall be those services
furnished a patient which meet all of the following
conditions:

1. The services shall he directly and specifically
related to an active written treatment plan designed
by the physician after any needed consultation with an
occupational therapist registered and certified by the
American Occupational Therapy Certification Board;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by an occupational therapist registered and certified
by the American Occupaiionai Therapy Certification
Board, a graduate of a program approved by the
Councii on Medica} Education of the American
Medical Association and engaged in the supplemental
clinical experience required before registration by the
American Occupational Therapy Association under the
supervision of an occupational therapist as defined
above, or an occupational therapy assistant who is
certified by the American Occupationai Therapy
Certification Board under the direct supervision of an
occupaticnal therapist as defined above. When
occupational therapy services are provided by a
qualified occupational therapy assistant or a graduate
engaged in supplemental clinical experience required
before registration, such services shall be provided
under the supervision of a qualified occupational
therapist who makes an onsite supervisory visit at
least once every 30 days. This visit shall not be
reimbursable.

3. The services shall be specific and provide effective
freatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

§ 4. Services for individuals with speech, hearing, and
language disorders.

A These services are provided by or under the
supervision of a speech pathologist or an audiologist only
as an element of hospital inpatient or outpatient service,
nursing facility service, home health service, or when
otherwise included as an authorized service by a cost
provider who provides rehabilitation services.

B. Effective September 1, 1880, Virginia Medicaid will
not make direct reimbursement to providers for
speech-language pathology services for Medicaid recipients
residing in Jong-term care f{acilities. Reimbursement for
these services is and continues to be included as a
component of the nursing facilities” operating cost.

C. Speech-language therapy services shall be those
services furnished a patient which meet all of the
following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consultation with a
speech-language pathologist licensed by the Board of
Audiology and Speeeh Speech-Language Pathology, or,
if exempted from licensure by statute, meeting the
requirermnents in 42 CFR 440.110(c);

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a speech-language pathologist licensed by the Board
of Audiology and Speeeh Speech-Language Pathology;
and :

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

§ 5. Authorization for services.

A. Physical therapy, occupational therapy, and
speech-language pathology services provided in outpatient
settings of acute and rehabilitation hospitals, rehabilitation
agencies, school divisions, or home health agencies shall
inctude authorization for up to 24 visits by each ordered
rehabilitative service within & 60-day period: A recipiept
may receive & madmum of 48 visHs anpualy without
eutherization, annually. The provider shall maintain
documentation to justify the need for services. A visit shall
be defined as the duration of time that a rehabilitative
therapist is with a client to provide services prescribed by
the physician. Visits shall not be defined in measurements
or increments of time.

B. The provider shall request from DMAS authorization
for treatments deemed necessary by a physician beyond
the number authorized by using the Rehabilitabon
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st be signed and dated by a phisteian . Documentation
for medical justification must include physician orders or
a plan of care signed and dated by the physician.
Authorization for extended services shall be based on
individual need. Payment shall not be made for additional
service unless the extended provision of services has been
authorized by DMAS. Periods of care beyond those allowed
which have not been authorized by DMAS shall not be
approved for payment.

§ 6. Documentation requiremenis.

A. Documentation of physical therapy, occupational
therapy, and speech-language pathology services provided
by a hospital-based outpatient setting, home health agency,
a rehabilitation agency, or a school disirict shall, at a
minimum;:

i. Describe the clinical signs and symptoms of the
patient’s condition;

2. Include an accurate and complete chronological
picture of the patient’s clinical course and treatments;

3. Document that a plan of care specificaily designed
for the patient has been developed based upon a
comprehensive assessment of the patient’s needs;

4. Include all treatment rendered to the patient in
accordance with the plan with specific attention to
frequency, duration, modality, respense, and identify
who provided care (include full name and title};

5. Include a copy of the physician’s orders and plan
of care;

6. Describe changes in each patient's condition and
response 1o the rehabilitative treatment plan;

7. (Except for school districts) describe a discharge
plan which includes the anticipated improvements in
functional levels, the time frames necessary to meet
these goals, and the patient’s discharge destination;

and
8. 1 school districts, include an individualized
education program (IEP) which describes the

anficipated improvements in functional level in each
school year and the time frames necessary fo meet
these goals.

B. Services not specifically documented in the patient’s
medical record as having been rendered shall be deemed
not to have been rendered and no coverage shall be
provided.

§ 7. Service limitations.

: The following general conditions shall apply to
~ reimbursable physical therapy, occupational therapy, and

speech-language pathology services:

1. Paiient must be under the care of a physician who
is legally authorized to practice and who is acting
within the scope of his license.

2. Services shall be furnished under a written plan of
treatment and musf be established and periodically
reviewed by a physician. The requested services or
items must be necessary to carry out the plan of
treatment and must be related to the patient’s
condition,

3. A physician recertification shall be required
periodically, must be signed and dated by the
physician who reviews the plan of treatment, and may
be obtained when the plan of treatment is reviewed.
The physician recertification statement must indicate
the continuing need for services and should estimate
how long rehabilitative services will be needed.

4, The physician orders for therapy services shall
include the specific procedures and modalities to be
used, identify the specific discipline o carry out the
plan of care, and indicate the frequency and duration
for services.

5. Utilization review shall be performed to determine
if services are appropriately provided and fo ensure
that the services provided to Medicaid recipients are
medically necessary and appropriate. Services not
specifically documenied in the patient’s medical
record as having been rendered shall be deemed not
to have been rendered and no coverage shall be
provided.

6. Rehabilitation care is to be terminated regardiess of
the approved length of stay when further progress
toward the established rehabilitation goal is unlikely or
when the services can be provided by someone other
than the skilled rehabilitation professional.

VR 460-04-3.1¢. Regulation for Long-Stay Acute Care
Haospitals.

& 1. Scope.

Medicaid shall cover long-stay acute care hospital
services as defined in § 2 provided by hospitals certified
as long-stay acute care hospitals and which have provider
agreements with the Department of Medical Assistance
Services.

§ 2. Authorization for services.

Long-stay acute care hospital stays shall be
preauthorized by the submission of a completed
comprehensive assessment instrument, a physician

certification of the need for long-stay acute care hospital
placement, and any additional information that justifies the
need for intensive services. Prior authorization shall be
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required by submission of the information described above,
Physician certification must accompany the request.
Periods of care not authorized by the Department of
Medical Assistance Services shall not be approved for
payment.

§ 3. Criteria for Iong—stay acute care hospital stays.
A. Adult longstay acute care hospital criteria.

1. The resident must have long-term health conditions
requiring close medical supervision, 24-hour licensed
nursing care, and specialized services or equipment
needs. The population to be served includes
individuals requiring mechanical ventilation, individuals
with communicable diseases requiring universal or
respiratory precautions, individuals requiring ongoing

(4) Dally respiratory therapy {reatments that must
be provided by a licensed nurse or a respiratery
therapist;

{5y Exitensive wound care requiring debridement,
irrigation, packing, etc., more than two times a day
(i.e. grade IV decubiti; large surgical wounds that
cannot be closed; second- or third-degree burns
covering more than 109 of the body); or

(6) Mulitiple unstable ostomies (a single ostomy does
not constitute a requirement for special care)
requiring frequent care (i.e. suctioning every hour,
stabilization of feeding, stabilization of elimination,
ete.)

B. Pediatric/adolescent pafients in long-stay acute care

intravenous medication or nutrition adminisiration, and hospitals criteria.

individuals requiring comprehensive rehabilitative
therapy services.

2. At a minimum, the individual must require
physician visits at least once weekly, licensed nursing
services 24 hours a day (a registered nurse whose sole
responsibility is the designated unit must be on the
nursing unit on which the resident resides, 24 hours a
day), and coordinated multidisciplinary team approach
to meet needs.

3. In addition, the individual must meet at least one
of the following requirements:

a. Must require two out of three of the following
rehabilitative services; physical therapy, occupational
therapy, speech-pathology services; each required
therapy must be provided daily, five days per week,
for a minimum of one hour each day; individual
must demonstirate progress in overall rehabilitative
plan of care on a monthly basis; or

h. Must require special equipment such as
mechanical ventilators, respiratery therapy
equipment (that has to be supervised by a licensed
nurse or respiratory fherapist), monitoring device
(respiratory or cardiac), kinetic therapy; or

c¢. The individual must require ai least one of the
following special services:

(1} Ongoing administration o¢f intravenous
medications or nutrition (i.e, total parenieral
nutrifion (TPN}, antibiotic therapy, narcolic
administration, etc.);

(2) Special infection control precautions such as
universal or respiratory precaution (this does not
include handwashing precautions only);

{3) Dialysis treatment that is provided on-unit {i.e.
peritoneal dialysis);

1. Toe be eligible for longstay acute care hospital
services, the child must have ongoing health conditions
requiring close medical supervision, 24-hour licensed
pursing supervision, and specialized services or
equipment needs. The recipient must be age 21 or
under. The population {o be served includes children
requiring mechanical ventilation, those with
communicable diseases requiring universal or
respiratory precautions (excluding normal childhood
diseases such as chicken pox, measles, sirep throat,
etc.), these requiring ongoing intravenous medication
or nutrition administration, those requiring daily
dependence on device-based respiratory or nutritional
support (fracheostomy, gastrostomy, etc.), those
requiring comprehensive rehabilitative therapy
services, and those with a terminal illness,

2. The child must minimally require physician visits at
least once weekly, licensed nursing services 24 hours a
day (a registered nurse whose sole responsibility is
that nursing unit must be on the unit on which the
child is residing 24 hours a day), and a coordinated
multidisciplinary team approach to meet needs.

3. In addition, the child must meet one of the
following requirements;

a. Must require two out of three of the following
physical rehabilitative services: physical therapy,
occupational therapy, speech-pathology services; each
required therapy must be provided daily, five days
per week, for a minimum of 45 minutes per day;
child must demonsirate progress in overall
rehabilitative plan of care on a monthly basis; or

b. Must require special equipment such as
mechanical ventilators, respiratory therapy
equipment (that has to be supervised by licensed
nurse or respiratory therapist), monitoring device
{respiratory or cardiac), kinetic therapy, etc; or

c. Must require at least one of the following special
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services: must be retained until the audit is completed and every
exception resolved.

(1) Ongeing administration of intravenous
medications or nutrition (i.e. total parenteral

C. The following documentation must be maintained in

nutrition (TPN), antibiotic therapy, narcotic the resident's medical record:

administration, etc.);

(2) Special infection control precautions such as
universal or respiratory precaution (this does not
include handwashing precautions only or isolation
for normal childhood diseases such as measles,
chicken poX, strep throat, efc.);

(3) Dialysis treatment that is provided within the
facility (i.e. peritoneal dialysis);

(4y Daily respiratory therapy treatments that must
be provided by a licensed nurse or a respiratory
therapist;

(5) Extensive wound care requiring debridement,
irrigation, packing, etc., more than two times a day
(le, grade IV decubiti; large surgical wounds that
cannot be closed; second- or third-degree burns
covering more than 109 of the body);

(6) Ostomy care requiring services by a licensed
nurse;

{7y Services required for terminal care.

4, In addition, the long-stay acute care hospital must
provide for the educational and habilitative needs of
the child. These services must be age appropriate,
must meet state educational requirements, and must
be appropriate to the child’s cognitive level. Services
must also be individualized to meet the specific needs
of the child and must be provided in an organized
manner that encourages the child to participate.
Services may include, but are not limited to, school,
active treatment for mental retardation, habilitative
therapies, social skills, and leisure activities.
Therapeutic leisure activities must be provided daily.
The services must be provided for a minimum of two
hours per day.

§ 4. Documentation requirements.

A. Services not specifically documented in the resident's
medical record as having been rendered shall be deemed
not to have heen rendered and no coverage shall be
provided, :

B. The long-stay acute care hospital shall maintain and
retain the business and professional records sufficient to
document fully and accurately the nature, scope, and
details of the health care provided. Such records shall be
retained for a period of not less than five years from the
date of service or as provided by applicable stafe laws,
whichever period is longer, except that, if an audit is
- initiated within the required retention period, the records

1. Each record must identify the resident on each
page.

2, Entries must be signed and dated (month, day, and
year) by the author, followed by professional ftitle.
Care rendered by personnel under the supervision of
the provider, which i3 in accordance with Medicaid
policy, must be countersigned by the responsible
ilicensed participating provider.

3. The attending physician must certify at the time of
admission that the resident requires long-stay acute
hospital care and meets the criteria as defined by
DMAS.

4. The record must contain a preliminary working
diagnosis and the elements of a history and physical
examination upon which the diagnosis is hased.

5. Al sgervices provided, as well as any treatment
plan, must be entered in the record. Any drugs
prescribed and administered as part of a physician’s
treatmeni plan, including the quanfities, route of
administration, and the dosage must be recorded.

6. The record must indicate the resident's progress,
any change In diagnosis or treatment, and the
response to the treaiment. The documentation must
include in detail all treatment rendered to the resident
in accordance with the plan with specific attention to
frequency, duration, modality, response to treatment,
and identify who provided such treatment,

7. Physician progress notes must be written at least
weekly and must reflect that the resident has been
examined by the physician.

8. A comprehensive nursing assessment must be made
by a registered nurse at the time of admission to the
facility. Nursing care plans based on an admission
assessment must be resident-specific and must indicate
realistic nursing needs, measurable goals, and
specifically state the method by which the goals are to
be accomplished. They must be updated as needed,
but at least monthly. Nursing summaries, in addition
to the pr.n. (as needed) notes, are required weekly.
Nursing summaries must give a current, writien
picture of the resident, the resident’s nursing needs,
the care being provided, and the resident’s response to
freatment. The nursing summary at a minimum must
address the following: medical status; functional status
in activities of daily living, elimination, mobility, and
emotional/mental status; special nursing procedures;
and identification and resolution of acute illnesses or
episodes.
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9. Social services documentation must include a social
evaluation and history and a social services plan of
care including a discharge plan. The social work plans
of care must be resident-specific and include
measurable pgoals with realistic time frames. Social
work plans of care must be updated as needed and at
least monthly every 30 days. Social services progress
notes must be writien at least every 30 days.

10. Activities documeniation must be based on a
comprehensive assessment completed by the
designated activity coordinator., An activity plan of
care must be developed for each resident and must
include consideration of the individual’s interests and
gkills, the physician’s recommendations, social and
rehabilitation goals, and personal care requirements.
Individual and group activities must be included in the
plan. The activity plan of care must be updated as
needed but at least every 30 days. Activity progress
notes must be written at least every 30 days.
Therapeutic teisure activities must be provided daily.

11. Rehabilitative therapy (physical and occupational
therapy or speech-language services) or other health
care professicnal (psychologist, respiratory therapist,
etc.) documentation must include an assessment
completed by the qualified rehabilitation professional.
A ptan of care developed specific to the resident must
be developed and must include measurable goals with
realistic time frames. The plan of care must bhe
updated as needed but at least every 30 days.
Rehabilitative therapy or other health care
professional progress notes must be written at least
every 30 days.

12. Each resident’s record must contain a dietary
evaluation and plan of care completed by a registered
dietician. The plan of care must be resident-specific
and must have measurable goals within realistic time
frames. The plan of care must be updated as needed,
but at least every 30 days. The dietary assessment and
monthly plans of care must be completed by a
registered dietician. Dietary progress notes must be
written at least every 30 days.

13. A coordinated interdisciplinary plan of care must
be developed for each resident. The plan of care must
be resident-specific and must contain measurable poals
within realistic time frames. Based on the physician’s
plan of care, the interdisciplinary team should include,
but is not necessarily limited to, nurses, social
workers, activities coordinators, dieticians,
rehabilitative therapists, direct care staff, and the
resident or responsible party. At a minimum, the
interdisciplinary team must review and update the
interdisciplinary plan of care as needed but at least
every 30 days. The inferdisciplinary plan of care
review must identify those attending the meeting,
changes in goals and approaches, and progress made
toward meeting established goals and discharge.

14, For residenfs age 21 and younger, the record must
contain documentation that educational or habilitative
services are provided as regquired. The documentation
shall include an evaluation of the resident’s
educational or habilitative needs, a description of the
educational or habilitative services provided, a
schedule of planned programs, and records of resident
atiendance. Educational or habilitative progress notes
shall be written at least every 30 days.

§ 5. Long-stay acuie care hospital services.

All services must be provided by appropriately qualified
personnel. The Ifollowing services are covered longstay
acute care -hospital services:

A. Physician services.

1. Physician services shall be performed by a
professional who is licensed to practice in the
Commeonwealth, who is acting within the scope of his
license, and who is a doctor of medicine or
osteopathy, a doclor of dental surgery or denial
medicine, a doctor of podiairic medicine, a doctor of
optometry, or a chiropractor.

2. An attending physician means a physician who is a
doctor of medicine or osteopathy and is identified by
the individual as having the most significant role in
the determination and delivery of the individual's
medical care.

B. Licensed nursing services.

1. Must be provided 24 hours a day (a registered
nurse, whose sole responsibility is the designated unit
on which the resident resides, must be on the unit 24
hours a day).

2. Nursing services shall be of a level of complexity
and sophistication, or the condition of the resident
shall be of a nature, that the services can only be
performed by a registered nurse or licensed
professional nurse, or nursing assistant under the
direct supervision of a registered nurse who is
experienced in providing the specialized care required
by the resident.

C. Rehabilitative services.

1. Rehabilitative services shall be directly and
specifically related to written plan of care designed by
a physician after any needed consultation with the
rehabilitation professionalk.

2. Physical therapy services shall be of a level of
complexity and sophistication, or the condition of the
resident shall be of a nature, that the services can
only be performed by a physical therapist licensed by
the Board of Medicine, or a physical therapy assistant
who is licensed by the Board of Medicine and under
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the direct supervision of a physical therapist licensed
by the Board of Medicine.

3. Occupational therapy services shall be of a level of
complexity and sophistication, or the condition of the
resident shall be of a nature, that the services can
only be performed by an occupational therapist
registered and certified by the American Occupational
Therapy Certification Board or an occupational
therapy assistant certified by the American
Occupational Therapy Certification Board under the
direct supervision of an occupational therapist as
defined.

4. Speech-language services shall be of a level of
complexity and sophistication, or the condition of the
resident shall be of a nature that the services can
only be performed by a speech-language pathologist
licensed by the Board of Audiology and Speeek

Speech-Language Pathology.

D. Ancillary services shall be provided directly and
specifically related to a plan of care designed by the
physician. The ancillary services may include but are not
limited to dietary, respiratory therapy services, and
psychological services.

1. Dietary services must be of a level of complexity
or sophistication, or the nature of the resident shall he
of a nature that the services can only be performed
or supervised by a dietician, registered with the
American Dietefic Association.

2. Respiratory therapy services must be of a level of
complexity and sophistication, or the nature of the
resident shall be of a nature that the services can
only be performed by a respiratory therapist.
Respiratory therapy services must be provided by a
respiratory therapist certified by the Board of
Medicine or. registered with the National Board for
Regpiratory Care. If the facility agrees to provide care
fo a resident who 1is dependent on mechanical
assistance for respiration (positive or negaiive pressure
mechanical ventilators), respiratory therapy services
must be available 24 hours daily. If the facility
contracts for vrespiratory therapy services, a
respiratory therapist must be on call 24 hours daily
and available to the facility in a timely manner.

3. Psychelogy services shall be of a level of
complexity or sophistication, or the cendition shall be
of a nature that the services can only be performed
by a psychologist licensed by the Board of Medicine
or bv a licensed clinical social worker under the
direct supervision of a licensed clinical psychologist or
a lreensed psychologist climical .

4. Activity programs under the
designated activities coordinators. The program of
activities must include both individual and group
activities which are based on consideration of interest,

supervision of

skills, physical and mental status, and personal care
requirements.

5. Provide social services to each resident in an effort
to assist the resident, his family and the facility staff
in understanding the significant social and emotional
factors related to the health problems, to assist with
appropriate utilization of community resources and to
coordinate discharge plans. Social services must be
provided by a social worker with at least a hachelor’s
degree in social work or similar qualifications,

% 6. Long-stay acute care hospital requirements.

A. A coordinated multidisciplinary team approach shall
be implemented to meet the needs of the resident. Based
on the physician’s plan of care, the interdisciplinary team
should include, but is not necessarily limited to, nurses,
social workers, activity coordinators, dieticians,
rebabilitative therapists, and any direct care staff.

B. The long-stay acuie care hospital shall provide for the
educational and habilitative needs of residents age 21 or
younger. These services must be age appropriate, must
meet state educational requirements, and must be
appropriate to the child’s cognitive level. Services must be
individualized to meet the specific needs of the child and
must be provided in an organized manner which
encourages the child to participate. Services may include
but are not limited to school, active treatment for mentai
retardation, habilitative therapies, social skills and leisure
activities. Therapeuiic leisure activities must be provided
daily.

C. The longstay acute care hospital shall provide an
acceptable plan for assuring that residents requiring
long-stay acute hoespital care are afforded the same
opportunity for participating in integrated facility activities
as the other facility residents.

D. Nonemergency transportation shall be f)rovided S0
that residents may participate in community activities
sponsored by the facility or community activities in which
the facility is providing transportation for other facility
residenis.

E. The long-stay acute care hospital shall coordinate
discharge planning for the resident utilizing all available
resources in an effort to assist the resident to maximize
his potential for independence and self-sufficiency and to
assure that services are bheing provided by the most
effective level of care.

F. The longstay acute care hospital shall provide family
or caregiver training in the skills necessary for the care
of the resident in the community, should the resident or
the resident’s caregiver so desire.

G. The longstay acute care hospital shall provide all
necessary durahle medical equipment to sustain life or
monitor vital signs and to carry out a plan of care
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designed by the physician. This eguipment may include
but is not limited to mechanical ventilator, apnea monitor,
efe.

shall

H. The Ilongstay acute care hospial provide

utilization review. activities as follows:

1. Purpose. The objective of the utilization review
mechanism is the maintenance of high-quality patient
care and the most efficient wtilization of resources
through an educational approach involving the study of
patient care as well as to ensure that inpatlient care is
provided only when medically necessary and that the
care meets quality standards.

a. In addition to the certification by the resident’s
physician, the hospital shall have a utilization review
pian which provides for review of all Medicaid
patient stays and medical care evaluafion studies of
admissions, durations of stay, and professional
services rendered,

b. Effective utilization review shall be mainfained on
a continuing basis fo ensure the medical necessity of
fhe services for which the program pays and to
promote the most efficient use of availabie health
facilities and services.

2, The Departmeni of Medical Assistance Services
delegates to the local facilities’ utilization review
departments the uiilization review of inpatient hospital
services for all Medicaid admissions, The hospital
must have a utilization review plan reflecting 100%
review of Medicaid residents, approved by the Division
of Licensure and Certification of the Department of
Health, and DMAS or the appropriate Hcensing agency
in the state in which the institution is licensed.

3. The hospital utilization review coordinator shali
approve the medical necessity, based on admission
criteria approved by the ufilization review commitiee,
within one working day of admission. In the event of
an intervening Saturday, Sunday, or holiday, a review
must be performed the next working day. This review
shall be reflecied in the hospital utilization review
plan and the resident’s record.

4. If the admission 1s determined medically necessary,
an initial stay review date must be assigned and
reflected on the utilization review sheets. Continued or
extended stay review must be assigned prior {o or on
the date assigned for the initial stay. If the facility’s
utilization review commiitiee has reason to believe that
an inpatient admission was pot medically necessary, it
may review the admission at any time. However, the
decision of a utilization review committee in one
facility shail not be binding upon the utilization review
committee in another facility.

5. If the admission or continued stay is found to be
medically unnecessary, the atfending physician shall

be notified and be allowed to  presenf additional
information. If the hospital physician advisor still finds
the admission or continued stay unnecessary, a notice
of adverse decision must be made within one working
day after the admission or conlinued stay is denied.
Copies of this decision must be sent by the utilization
review committee’s designated agent to the hospital
administrator, attending physician, recipient or
recipient’s authorized representative, and Medicaid.

6. As part of the utilization review plan, longstay
acuie care hospitals shall have one medical or patient
care evaluation study in process and one completed
each calendar year. Medical care evaluaiion studies
must contain the elements mandated by 42 CFR
456.141 through 456.145. The elemenis are objectives
of study, results of the study, evaluation of the resuls,
and action plan or recommendations as indicated by
study resulis.

7. The Depariment of Medical Assistance Services
shall monitor the length of stay for inpatient hospital
stays. The guidelines used shall be based on the
criteria described in § 3 of these regulations. If the
stay or any porticn of the stay is found to be
medically unnecessary, conirary to program
requirements, or if the required documentation has
noi been received, reimbursement wiil not be made
by Medicaid.

8. Services not specifically documented in the patient’s
medical record as having heen rendered shall be
deemed not to have been rendered and no coverage
shall be provided. :

I. The longstay acute care hospital shall provide all
medical supplies necessary to provide care as directed by
the physician’s plan of care for the resident. These
supplies may include but are not limited to suction
catheters, tracheostomy care supplies, oxygen, etc,

J. The longstay acute care hospital shall provide all
nuiritional eclements including those that musi be
administered intravenously. This includes providing all
necessary equipment or supplies necessary te administer
the nutrients.

K. The long-stay acute care hospital shall submit all
necessary health care and medical social service
information on the resident to DMAS for preadmission
authorization. The provider cannot bill DMAS for services
that have not been preauthorized.

VA.R. Doc. No. R94-980; Fiied May 11, 1984, 11:47 a.m.
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| VIRGINIA UNIFORM ASSESSMENT INSTRUMENT

Dates: Screen:
Assassment

Reassessment:

Client Name: Client 55N:
{Last) {First) (Middle Initial)
(Street) {City) (State) (Zip Code)
) City/County Coder —___ _______

Directdons to House:

Birthdate: / / Age:

Tonin) {Dayl {Tear)
Marital Status: _—_ Marriedo _ Widowed1 __ Separated 2
Race: Education:
—— White a . Less than High School o
—— Black/African American 1 — Some High Schoel 1
— American Indfan 2 e High 5chool Graduale
— Oriental/Asian 3 —— Some Cotlege 3
—— Alaskan Native ¢ . College Graduate ¢
e Unknowne = ___ Unknowngs
Ethnic Origin: Specify:

Sex: . Maleo

—— Divorced 3

B3

—. Female 1

— . Single¢ . Unknown?g

Communication of Meeds:

Hearing Impaired?

Verbally, English o
Verbally, Other Language 3
Specify:

Sign Language/Gestures/ Device 2
Does Not Communicate 3

Name: Relationship:

Address: Phone: () Ll

Name: Relationship: :
!

Address: Phene: o !
i

Name of Primary Physician: Phone: :

Address:

Who calied:

(Mume} (Relatian to Client}

Presenting Problem/Dlagnosis:

{i*hone)

@ Virmme Lane - Term Care Conne] L84

Client 55N - -

Adult Day Care

Adult Protective

Case Management
Chore/Companion/Homemaker
Congregate Meals/Senicr Center
Financial Management/Counseling

e Mabilitation/Supported Employment
—  Home Delivered Meals

e Heme Health/Rehabiiitation

—een. HEme Repairs/Weatherization

—— Housing

. legal

—  Mental Health (inpatient/Outpatient}
___ Mental Retardation

— Personal Care

e Respite

o Substance Abuse

Transportation

Vocational Rehab/Job Counseling
Other:

Friendly Visitor/Telephone Reassurance

Where are you on this seale for anm
family tncome before taes? .
— . 320,000 or More (§1,6670r More) 0
—— 515,000 - 519,999 {$1,250-51,666) 1
.. $11L,000-514,599 {5 917-51,249)2
5 9,500-810,995(5 792-5 DI&}3
—- 5 70D0-5 9,499 (3 583-% 7914
— 5 5500-% 5999 (5 458-F 5E2}5
. $ 5499 o0rLess (5 457 or Less) &

—  Unkpown ¢

ua! (monthly)

Number in Family urit:

Optisnal: Total monthly family income:

Do you currently receive income from ... 7
Moo Yes: COptenal Ameunt

Black Lung,

Pension,

Sacial Security,

I
RERERN

S51/55D1,
- VA Benefits,
_ Wages/Salary.
Other,

Frovider/Frequency:

i Does anj.:nmz cash your check, pay
jeanage yous businesa? -
Noo Yes)

Legal Guardian,
Power of Atlerney,
J—— Representative Payee,
—— ——  Other,

Do you receive any benefits or entilements?
Noo Yesi

Lem Auxiliary Grant

——  Food Stamps

——  Fuel Assistance

——— Geperal Relief

——  Stale and Local Hospitalization
——  Subsidized Housing

Tax Reliel

EEEREE

What types of health insurance do )'c;u.have?.

Moo Yesa

e ——  Medicare, ¥

. Medicaid, #
Pending: D Noo l:] Yea
QMBISL) [ Moo [ ves:
AN e T e

suoneindoy jeuLj
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Client S§N: - Cripnes N AME: €lient SSN: -

@ FoumncTioNAL STATUS (Check enly one black for each level of functioning)

e T Mreds M Only 10 HK Only 3 ° MH&HH2 P Ferformed D 13 Nos
y iive? Does anyone lye with you? ! Help? Mechanical Help Human Help by Othere 40 | Performed
k Physical hywicak .
il No 03] Yes " i z | Supervision 1 | Ausistance 2
Alene Spouse : Other 3 Names of Persons it Household Bathing
—  House: Owno Dress'mg
N Tolleting -
—— House: Rent 1
Transferring
——  House: Other 2 " P gy P
B Fad }[Tubs Frd 1| IV 3
——  Apartment 3 Eaﬁﬂg:’?uding
——  Rented Room t
- — - oniinEice Needs Incantinert | External Device/ | Incontinent °}  Externul ‘_’] Indwelling °|  Ostomy
Name of Provider Admission Provider Plumber SHelp? Induweliing/ Device Catheter
(Place} Date (if Apphicable} Ostomy
Less than weekly 1 Self cure 2 Weekly or more d | Notselfcare | Notselfcares | Notself car
——  Adult Care Residence 50 T o -
e Yey
Adult Foster 68 . Bowe]| R
. Nursing Factlity 70 Bladder
Commente:
Mental Health/
——  Retardation Facility g0
Other 50 inbilatio Pesdo MH Dnly 10 HH Only 2 B MH&HH3 U] Performed © Is Not
Help? Mechenical Help Human Hrlp by Dthers 40 Performed 5
i . Physical i
] ] No ool Yer Toeol ] supereiion .\uim:\:. 2 | Swprrvistony Afﬁf\‘iﬁi k3
] , are there any probiems?. Walking
Wheeling =
Nog Yes1 Check All Problems That Apply Describe Problems: Stairclimbing - (PR
fers b - -
—  Barriers tp Access R - . . . Confined Canfined
— Electricat Hazards - - Moves About Doct Nol Move AL
Mobilj -
—  Fire Hazards/No Smoke Alarm ity
o — Insufficient Heat/Air Conditioning E oo
- <eeds -
Tnsufficient Hot Water/Water ) Belp? ‘l Comments:
. i . : o
Lack of/Poor Toilet Facilities (Inside/Oulside) Nod |ver1
Lack of/Defactive Stove, Refrigerator, Freezer T
— Meal Preparation
. Lack of/Defective Washer/Drysr
. . Houszkeeping
—  —. Lack of /Poor Bathing Facilities
Structural Problems Laundry
- Tetephone Not Accessible Money Management
——  ——. Unsafe Neighborhood Transportation
Unsale/Foor Lighting Py— :
Unsanitary Conditions Outcome: 15 this a short assessment?
Using Phone )
. Other —— No, Continue wilh Section 69 o . Yex, Btrvice Rejerrals) e Yes, No Servace Refet
Haome Maintenance
Screenen
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P vy T v (o Tl 103 Agen
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suonomdey fo tois1doy pruidna

Llient S5N: - B

P
gfnyﬂ dnctnz, such as. . §

Noa Yen: Frequency Nodo Yer: Site, Type, Frequency
. Occupational Bowel/Bladder Training

—— —— Physical Dialysis

coree s Realify/Remotivation Dressing/ Wound Care

— Respiratory Eyecare

. Glucose/Bloed Sugar

—  Speech

Injections /TV Therapy

i

“ Db yau Bave any preseire 'uku-sz i

Radiation/Chi herapy

Other —

——  Oxygen

—— Noneo Locﬂfmm’Sfu Restraints (Physical/ Chemjeal)
e Stage 11 ROM Exercise

— Stagellz Trach Care/Suctioning

— . Stagelll2 Yentilator

— StageIV 4 Cther:

: :zl!nnrsmgneads?y} e NoO — Yesa

If yes, describe ongomg medical/nursing needs:
1. Evidence of medical instability.
2. Need for observation/assessment to prevent destabilization.
3. Complexity created by multiple medical copditions.
4. Why client’s condition requires a physician, RN, or trained nurse’s ald¢ to oversee care ont a daily basis.

'.Long-Ter.m:' gt

Comments:

. Judgement: . " -

Optisnal: Physician’s Signature: Date:

Cthers: Date:

\Sgnature) Tute)
Pt ta P ane Teren Cunn el

[ CLIENT N ABE; Client S5N:

@ PsYCcHO - SOCIAL ASSESSMENT

COrientation (Nurs .!nformatwn in z!a!u:: 5 aplwm‘lf and can be used 1o give @ MMSE Score in the box o the right,)
2 e LR —

zase lel! me your full name [so tha! i m.r: :rlta.l.:rrsu'rea our record Is mn-ect}

Where are we now (séafe, county fown, srect/route nimber, Street mmfboz miber)t
foe the client 1 pobnt fareach correct respanse,

Tirhe: Wuuld you iell me the dat:! d (ymr,m:mc dry month)?

Crlented o
—— Disoriented - Some sphares, some of the time

Spheres affected:

— Disoriented - Some sphetes, all the time 2
— Disoriented - All spheres, some of the Lime 3
— Disoriented - All spheres, all of the time 4
— Comatost §

Recall/Memory/] udgEment

{House, Bus, Dog), € Ask the ' dlient to repeat them. Gize the clignl T point

Jor each correct response on the first trial, © Repeat up to § trialé until client

can name all 3 words. Tell the client to hoid them in his n-und beause ¥o!
vl ask him again i hatt

Concentratio

; When were ynu born (What is your date of i:urth)?

li‘yau_needed help at mghl what would you do?
oo M Ot e N Sie P Adshtet bt A
—mu —— Short -Term Mzmery Loss?
— ——  Long-Term Memory Loss?
— s~ Judgement Problem?

' Dm lhe c]iem ever wmder wilhout pwpuse (n-espass, get losL gu Inln uaffsc, elc) or become agltaled :nd abusl

— Apprupriilz o

—  Wandering/Passive - Less than weekly 1

—-  Wandering/Passive - Weekly or more 2

——  Abusive/Apgressive/Disruplive - Less than weekly 2
—  Abusive/Aggressive/Disruptive - Weekly o more 4
- Comatose 5

U Neter Scoreof1d” |

- cognitive impairment

- or below implies -

Type of inapprapriate behavior

Source of Information:

Are there any stressful evenis that currently affect your life, such ... ?

Na g Yel
— —— Change in work/employment

NoO Yes1i
o  u— Financial problems

Nag Yeer

_awe Death of someone close —— ——  Major ilinesy - familv/friend

—  — Yiclimofacrime
—— —— Failing health

suonye[ngoy [eulq
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ST 9NSs Pi T0A

PE6T ‘ST ADIW ‘ADpUOp

Client S5N; - -

* T the past manth, how ofter did you.n.

Some of

Farely/
the Time 1

Never g

Often 1

Mot of
the Time 3

Unable
Ay

Fesl anxious of worry constantly about things?

Feel irritable, have crying spells or get upset over lirtle thingsi

Feel alane and that you didn’t have anyone to talk to?

Feel like you didn’t want to be arcund other peopie?

Client S5N:

alth, aleohol or substance abuse problems?

Neg _—_Yes1

Name of Place

Admit
Date

Length of Stay/Reason

Feel afraid that something bad was going to happen to you
and /or feel that others were trying to take things from you
or trying ta harm you?

Feel sad or hopeless?

Feel that life 1s not worth living , .,

ar think of taking your Jife?

See or hear things that other pzople did not see or hear?

Believe that you have special powers that others do not have?

Have problems falling or staying asteep?

Have problems with your appetite . .. that is, eattoo much or
we little?

Comments;

Noro Yes:

Are there some mings that }'ou do that you especially enjoy?

Dizscribe

Solitary Activities,

With Friends {Family,

— Never o
—— Atonetime, but nolonger 1
o  Currently 2z

How much:

How often:

Never ©

At one time, but no longer 1
Currently 2
How much:

How often:

If the client has never used alcohol or other non-perscription, mood altering substarces, skip to the tobacco queskion.

Have you, or somecne close o you,
ever been concerned aboui your
use of afcohol/other mood aitering
.substances?
— Yer1

—— Noo Yes 1

Describeconcerns: .. . . . | —— —

Do (did} you ever use aleohol/other
mocd-altering substances with...

Prescription drugs?
OTC medicine?
Other substances?

Describe what and how often:

Do (did} you ever use alcohelather
maod-altering substances to help you..

Sleep?
Relax?

Get more energy?
Relieve waorriest

Relieve physicai pain?

Describe what and how ofien:

With Groups/Clubs,

Religious Activities,

“How often da youtalk with );uu_; d{ildrcﬂ, fa

Children Qther

Ne Childeen o .
e Dally 3 _
Weekly 2 _—
Manthiy 3 _
— Lessthan Monthty ¢ _

Kever 5 ——

}{re you satisficd with how often vou see ot hear from your children, other family andfor [rends?

Nen .. Yretl

© Viserus Long-Term Cace Cnumial 1994

Family
Na Other Family 0
Daily

Weekly 2

Monthly 1

Less than Manihly 4

Never §

— it n o
smily or friends, either during a visit or over the phone?

FriendsMNeighbors

No Friends i Naghtar

— Daily 1
. Weekly 1

Monthly 3

Less than Manthly &

— Newer$

Trar L

Do {did) you ever smoke or use tobacco products?

—— Never o

—— Atonetime, but nolonger 1

— Cuarrently 2
How much:

How often:

I3 there anything we have not talked about that you would like to discuss?

suone[ngay eul
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{ CLrENT N AME! Client S5N! - -

€ ASSESSMENT SUMMARY
Indicators of Adult Abuse and Neglect: While completing the assessment, if you suspect abuse, neglect or explaitatian, yo:
required by Virginia law, Section 63.1 - 5.3 to report this fo the Jocal Depariment of Social Services, Adult Protective Services.

1t have an tnformal c_arégivél;? ?

No 0 (Skip lo Sectlon on Preferences)  — Yes 1

—  Withclient 0
——  Separate residence, close proximity 1

——  Scparate residence, over 1 hour away 2

P s ot =R

—na  Adequate to meet the client’s needs? o
—  Notadequate to meel the client’s nerdsT 1

[R—

o the ¢Hent becarne 2 burden for the caregiver?

it s Bl

——  Notatali o

—— Somewhat 1
—— Verymuch 2

Describe any problems with continued caregiving:

Client’s preferences for receiving needed care:

Family/Representative’s preferences for client’s care:

Physician’s comments (if applicable):

& Virernia Long-Term Care Cnunci|, 1594

CLIENT N AME!

Client S5N: - - .

Noo Yee1 (Check All That Apply]

——  Finances

Home/ Physical Environment
—— ADLE
— —  LADLS

No o Yeel (Check All That Apply}

—— —— Agssistive Devices/Medical Eguipment
— ——  Medical Care/Health

e e Nutrition

—— —— Cognitive/Emotional

wwmee e Caregiver Support

Ansestor's Name Signature

Sectionis}

i ¥
Frovides Completed

Agency/Frovider Name

Conde

QOptlionat: Case assigned La:

suone[nsay [eulg



Final Regulations

* oA % ok k k ok

Title of Repulation: State Plan for Medical Assistance
Relating to Organ Transplantation.

VR 460-03-3.1100. Amount, Duration and Scope of Services
(Supplement 1 to Attachment 3.1 A&B).

VR 460-02-3.1509. Standards for the Coverage of Organ
Transplant Services.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date: July 14, 1994,

Summary:

Medicaid’s transplant policy prior to the
implementation of the emergency regulation limited
coverage to cornea and kidney transplantation only.
This policy became effective February 1989 following
an extensive study by the Board of Medical
Assistance Services {BMAS) of fransplantation issues.

In March 1992 BMAS, at the request of the Secretary
of Health and Human Services, underfook a study of
coverage of transplaniation services by the Virginia
Medicaid program. Transplantation s a rapidly
transforming area of medicine in which the efficacy of
procedures, as well as the procedures themselves, are
continually evolving. The board periodically reviews
transplant coverage fo ensure that medically
appropriate care s avarilable and accessible fo
Medicaid recipients.

In conducting iis study, BMAS reviewed curreni
literature fo evaluate the status of organ and lissie
transplantation for end stage renal, liver, lung, heart,
and other diseases. Its ingquiry included consideration
of medical effectiveness, outcomes and survival rates,
organ procurement, costs and financing, and ethical
and social [ssues. It also examined the practices
among other third party payers in terms of coverage
and retmbursement.

BMAS also invited experts knowledgeable about
fransplantation issues fo ltestify before if. Those
making presentations Iincluded bio-medical ethicists,
the director of the federal office of organ
transplantation, organ procurement specitalists, policy
experts in the field of (ransplantation and its
coverage, and physicians specializing in fransplant
procedures. Additionally, BMAS contacted all of the
Commonwealth's medical facilities that perform organ
transplants to solicit their input. These facilities were
extremely responsive in meeting with BMAS and

providing information and recommendations. In
August 1992, BMAS conducted four public hearings
throughout the Comrmonweallh for the purpose of
giving the public the opportunily to comment

regarding Medicatd coverage of {transplantation.
Sixteen people made presentations at these hearings.

Additionally, on June 24, 1893, the decision in Pereira
v. Kozlowski (CA-92-255) (dth Circuif, 1993) required
the Virginia Medicaid program fo provide coverage of
transplantation  services for children wunder 21
according to the reguirements of the Early Periodic
Screening, Diagnosis, and Treatment Program.

On July 8 1893, BMAS acted to adopt the
recommendations of s study which would amend the
present coverage policy. Coverage of transplantation
will be continued for cornea and kidney. Coverage
will be expanded, for children (under age 21) only, fo
liver, heart, and bone marrow (hoth autologous and
allogeneic) transplantation and any other medically
necessary itransplant procedure that 1Is not
experimental or investigational.

Federal law requires that, in order to receive federal
matching funds, stafes specify in their Medicaid Staie
Plans any fransplant procedures that are covered.
Criteria  for patient and facility selection for
transplantation procedures must also be incorporated
in the State Plan.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be obtained from the promulgating
agency or viewed at the Office of the Regisirar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, Virginia 23219, telephone
(804) 371-8850. There may be a charge for copies.

YR 460-03-3.1100.
Services.

Amount, Duration and Scope of

(eneral.

The provision of the {following services cannot be
reimbursed except when they are ordered or prescribed,
and directed or performed within the scope of the license
of a practitioner of the healing arts: laboratory and x-ray
services, family planning services, and home health
services. Physical therapy services will be reimbursed only
when prescribed by a physician.

§ 1. Inpatient hospital services other than those provided
in an institution for mental diseases.

A, Medicaid inpatient hospital admissions (lengths-of-stay)
are limited te the 75th percentile of PAS (Professional
Activity Study of the Commission on Professional and
Hospital Activities) diagnostic/procedure limits. For
admissions under 15 days that exceed the 75th percentile,
the hospital must attach medical justification records to
the billing invoice to be considered for additional coverage
when medically justified. For all admissions that exceed 14
days up to a maximum of 21 days, the hospital must
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attactt medical justification records to the billing invoice.
(See the exception to subsection F of this section.)

B. Medicaid does not pay the medicare (Title XVIII)
coinsurance for hospital care after 21 days regardless of
the length-of-siay covered by ihe other insurance. (See
exception to subsection F of this section.)

C. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment to health or life of the mother if the fetus
were carried to term.

D. Reimbursement for covered hospital days is limited
to ome day prior to surgery, unless medically justified.
Hospital claims with an admission date more than one day
prior to the first surgical date will pend for review by
medical staff to determine appropriate medical
justification. The hospital must write on or attach the
justification to the billing invoice for consideration of
reimbursement for additional preoperative days. Medically
justified situations are those where appropriate medical
care cannot be obtained except in an acute hospital setting
thereby warranting hospital admission. Medically
unjustified days in such admissions will be denied.

E. Reimbursement will not be provided for weekend
(Friday/Saturday) admissions, unless medically justified.
Hospital claims with admission dates on Friday or
Saturday will be pended for review by medical staff to
determine appropriate medical justification for these days.
The hospital must write on or attach the justification to
the billing inveice for consideration of reimbursement
coverage for these days. Medically justified situations are
those where appropriate medical care cannot be obtained
except in an acute hospital setting thereby warranting
hospital admission. Medically unjustified days in such
admissions will be denied.

F. Coverage of inpatient hospitalization will be limited to
a total of 21 days for all admissions within a fixed period,
which would begin with the first day inpatient hospital
services are furnished to an eligible recipient and end 60
days from the day of the first admission. There may be
multiple admissions during this 60-day period; however,
when total days exceed 21, all subsequent claims will be
reviewed. Claims which exceed 21 days within 60 days
with a different diagnosis and medical justification will be
paid. Any claim which has the same or similar diagnosis
will be denied.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIELE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuals under 21 years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and f{reatment of health conditions
identified through a physical examination. Medical
documentation justifying admission and the continued

length of stay must be attached to or written on the
invoice for review by medical staff to defermine medical
necessity. Medically unjustified days in such admissions
will be denied.

G. Repealed.

H. Reimbursement will not be provided for inpatient
hospitalization for those surgical and diagnostic procedures
listed on the mandatory outpatient surgery list unless the
inpatient stay i3 medically justified or meets one of the
exceptions, The requirements for mandatory outpatient
surgery do not apply to recipients in the retroactive
eligibility period.

1. For the purposes of organ transplantation, all similarly
situated individuals will be treated alike. Ceversge of
transplant servieces for all ecligible persens i3 limited to

-for kigneys and eeorneas: Tramsplunt services
for kidneys and corneas shall be covered for all eligible
persons. Transplant services for liver, heart, and bone
marrow transplantation and any other medically necessary
transplantation procedures that are determined to not be
experimental or investigational shall be Iimited to children
(under 21 years of age). Kidney , liver, heart, and bone
marrow transplanis and any other medically necessary
transplantation procedures that are determined to not be
experimental or investigational require preauthorization.
Cornea transplants do not require preauthorization. The
patient must be considered acceptable for coverage and
treatment. The treating facility and transplant staff must
be recognized as being capable of providing high guality
care in the performance of the requested transplant. The
ameount of reiinbursement for eovered kidney iransplant
ease basiss Reimbursement for covered liver, heart, and
bone marrow transplant services and any other medically
necessary transplantation procedures that are determined
fo not be experimental or investigational shall be based
upon a rate negotiated with providers on an individual
case basis, or a flat rate by procedure, or by procedure
and facility. Reimbursement for covered ~Aidney and
cornea transplants is at the allowed Medicaid rate.
Standards for coverage of organ transplant services are in
Attachment 3.1 E.

J. The department may exempt poriions or all of the
utilization review documentation requirements of
subsections A, D, E, F as it pertains to recipients under
age 21, G, or H in writing for specific hospitals from time
to time as part of their ongoing hospital utilization review
performance evaluation. These exemptions are bhased on
utilization review performance and review edit criteria
which determine an Individual hospital's review status as
specified in the hospital provider manual. In compliance
with federal regulations at 42 CFR 441.200, Subparts E and
F, claims for hospitalization in which sterilization,
hysterectomy or abortion procedures were performed, shall
be subject to medical documentation requirements.

K. Hospitals

qualifying for an exemption of all

Virginia Register of Regulations
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documentation requirements except as described in
subsection J above shall be granted “delegated review
status” and shall, while the exemption remains in effect,
not be required to submit medical documentation to
support pended claims on a prepayment hospital utilization
review basis to the exteni allowed by federal or state law
or regulation. The f{ollowing audit conditions apply fo
delegated review status for hospitals:

1. The department shall conduct periodic on-site
post-payment audits of qualifying hospitals using a
statistically valid sampling of paid claims for the
purpose of reviewing the medical necessity of
inpatient stays.

2. The hospital shafl make all medical records of
which medical reviews will be necessary available
upon reguest, and shall provide an appropriate piace
for the department’s auditors to conduct such review.

3. The qualifying hospital will immediately refund to
the department in accordance with § 32.1-325.1 A and
B of the Code of Virginia the full amount of any
initial overpayment identified during such audit.

4. The hospital may appeal adverse medical necessity
and overpayment decisions pursuant to the current
administrative process for appeals of post-payment
review decisions.

5. The department may, at its option, depending on
the utilization review performance determined by an
audit based on criteria set forth in the hospital
provider manual, remove a hospital from delegated
review status and reapply certain or all prepayment
utilization review documentation requirements.

§ 2. Outpatient hospital and rural health clinic services.
2a. Outipatient hospital services.

A. Qutpatient hospital services means preventive,
diagnostic, therapeutic, rehabilitative, or palliative services
that:

1. Are furnished to outpatients;

2. Except in the case of nurse-midwife services, as
specified in § 440.165, are furnished by or under the
direction of a physician or dentist; and

3. Are furnished by an institution that:

a. Is licensed or formally approved as a hospital by
an officially designated authority for state
standard-getting; and

b. Except in the case of medical supervision of
nurse-midwife services, as specified in § 440.165,
meets the requirements for participation in
Medicare.

B. Reimbursement for induced abortions is provided in
onty those cases in which there would be substantial
endangerment of health or life to the mother if the fetus
were carried to term.

€. Reimbursement will not he provided for outpatient
hospital services for any selected elective surgical
procedures that require a second surgical opinion unless a
properly executed second surgical opinion form has been
obiained from the physician and submitted with the
invoice for paymeni, or is a justified emergency or
exemption.

2b. Rural health clinic services and other ambulatory
services furnished by a rural heaith clinic.

The same service limitations apply
clinics as to all other services.

o rural health

2¢. Federally gqualified health center (FQHC) services
and other ambulatory services that are covered under the
plan and furnished by an FQHC in accordance with § 4231
of the State Medicaid Manual (HCFA Pub. 454).

The same service limitations apply to FQHCs as to all
other services.

§ 3. Other laboratory and X-ray services.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

§ 4. Skilled nursing facility services, EPSDT and family
planning.

4a. Skilled nursing facility services (other than services
in an institution for mental diseases) for individuals 21
years of age or older.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

4b. Early and periodic screening and diagnosis of
individuals under 2I years of age, and treaimeni of
conditions found.

A, Payment of medical assistance services shall be made
on bhehalf of individuals under 21 years of age, who are
Medicaid eligible, for medically necessary stays in acute
care facilities, and the accompanying attendant physician
care, in excess of 21 days per admission when such
services are rendered for the purpose of diagnosis and
treatment of health conditions identified through a physical
examination.

B. Routine physicals and immunizations (except as
provided through EPSDT) are not covered except that
well-child examinations in a private physician’s office are
covered for foster children of the local social services
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departments on specific referral from those departments.

C. Orthoptics services shall enly be reimbursed if
medically necessary to correct a visual defect identitied by
an EPSDT examination or evaluation. The department
shall place appropriate utilization contrels upon this
service,

D. Consistent with the Omnibus Budget Reconciliation
Act of 1989 § 6403, early and periodic screening,
diagnostic, and treatment services means the following
services: screening services, vision services, dental
services, hearing services, and such other necessary health
care, diagnostic services, treatment, and other measures
described in the Social Security Act § 1905(a) to correct
or ameliorate defects and physical and mental illnesses
and conditions discovered by the screening services and
which are medically necessary, whether or not such
gervices are covered under the State Plan and
notwithstanding the limitations, applicable to recipients
ages 21 and over, provided for by the Act § 1805(a).

4c. Family planning services and supplies for individuals
of child-bearing age.

A. Service must be ordered or prescribed and directed
or performed within the scope of the license of a
practitioner of the healing arts.

B. Family planning services shall be defined as those
services which delay or prevent pregnancy. Coverage of
such services shall not include services to treat infertility
nor services to promote fertility.

§ 5. Physician’s services whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility or
elsewhere.

A, Elective surgery as defined by the Program is
surgery that is not medically necessary to restore or
materially improve a body function.

B. Cosmetic surgical procedures are not covered umless
performed for physiological reasons and require Program
prior approval.

C. Routine physicals and immunizations are not covered
except when the services are provided under the Early
and Periodic Screening, Diagnosis, and Treatment (EPSDT)
Program and when a well-child examination is performed
in a private physician’s office for a foster child of the
local social services department on specific referral from
those departments.

D. Psychiatric services are limited to an initial
availability of 26 sessions, with one possible extension
(subject to the approval of the Psychiatric Review Board)
of 26 sessions during the first yvear of treatment. The
availability is further restricted to no more than 26
sessions each succeeding year when approved hy the
Psychiatric Review Board. Psychiairic services are further

resiricted to no more than three sessions in any given
seven-day period. These limitations also apply to
psychotherapy sessions by clinical psychologists licensed by
the State Board of Medicine and psychologists clinical
licensed by the Board of Psychology.

is not

E. Any procedure considered

covered.

experimental

F. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
were carried to term.

G. Physician visits to inpatient hospital patients are
limited to a maximum of 21 days per admission within 60
days for the same or similar diagnoses and is further
restricted to medically necessary inpatient hospital days as
determined by the Program.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuals under 21 years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions
identified through a physical examination. Payments for
physician visits for inpatient days determined to be
medically unjustified will be adjusted.

H. Psychological fesiing and psychotherapy by clinical
psychologists licensed by the State Board of Medicine and
psychologists clinical licensed by ihe Board of Psychology
are covered.

1. Repealed.

J. Reimbursement will not be provided for physician
services performed in the inpafient setting for those
surgical or diagnostic procedures listed on the mandatory
outpatient surgery list unless the service is medically
justified or meeis one of the exceptions. The requirements
of mandatory outpafient surgery do not apply to recipients
in a retroactive eligibility period.

K. For the purposes of organ transplantation, all
similarly situated individuals will be treated alike.
Coverage of transplant serviees for all eligible persens is
limited to transplents for kidneys and ecerneas: Transplant
services for kidnevs and corneas shall be covered for all
eligible persons. Transplant services for liver, heart, and
bone marrow and any other medically necessary
transplantation procedures that are determined to not be
experimental or investigational shall be linmited to children
(under 21 years of age) Kidney , liver, heart, and bone
marrow transplants and any other medically necessary
transplantation procedures that are determined to not be
experimenial or investigational require preauthorization.
Cornea transplants do not require preauthorization, The
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patient must be considered acceptable for coverage and
treatment. The treating facility and transplant staff must
be recognized as being capable of providing high qualify
care in the perfermance of the requested transplant. The
amount of reimbursement for covered kidney {iramsplant
services is negotinble with the providers on an individusl
ease basis Reimbursement for covered liver, hear!, and
bone marrow (ransplant services and any other medically
necessary transplantation procedures that are delermined
to not be experimental or investigational shall be based
upon a rate negotioted with providers on an individual
case basis, or a flat rate by procedure, or by procedure
and facility. Reimbursement for covered kidney and
cornea transplants is at the allowed Medicaid rate.
Standards for coverage of organ transplant services are in
Attachment 3.1 E.

§ 6. Medical care by other licensed practitioners within
the scope of their practice as defined by state law.

A. Podiatrists’ services.

1. Covered podiatry services are defined as reascnable
and necessary diagnostic, medical, or surgical
treatment of disease, injury, or defects of the human
foot. These services must be within the scope of the
license of the podiatrists’ profession and defined by
state law.

2. The following services are not covered: preventive
health care, including routine foot care; treatment of
structural misalignment not requiring surgery; cutting
or removal of corns, warts, or calluses; experimental
procedures; acupuncture.

3. The Program may place appropriate limits on a
service based on medical necessity or for utilization
control, or both.

B. Optometrists’ services.

Diagnostic examination and optometric (reatment
procedures and services by ophihamologists, optometrists,
and opticians, as allowed by the Code of Virginia and by
regulations of the Boards of Medicine and Optometry, are
covered for all recipients. Routine refractions are limited
to once in 24 months except as may be authorized by the
agency.

C. Chiropractors’ services.
Not provided.
D. Other practitioners’ services.
1. Clinical psychologists’ services.
a. These limitations apply to psychotherapy sessions
by clinical psychologists licensed by the State Board

of Medicine and psychologists clinical licensed by
the Board of Psychology. Psychiatric services are

limited to an initial availability of 26 sessions, with
one possible extension of 26 sessions during the first
year of treatment. The availability is further
restricted {0 no more than 26 sessions each
succeeding year when approved by the Psychiatric
Review Board. Psychiatric services are further
restricted to no more than three sessions in any
given seven-day period.

b. Psychological testing and psychotherapy by
clinical psychologists licensed by the State Board of
Medicine and psychologists clinical licensed by the
Board of Psychology are covered.

§ 7. Home health services.

A. Service must be ordered or prescribed and directed
or performed within the scope of a license of a
practitioner of the healing arts.

B. Nursing services provided by a home health agency.

1. Intermittent or part-time nursing service provided
by a home health agency or by a registered nurse
when no home health agency exists in the area.

2, Patients may receive up to 32 visits by a licensed
nurse annually. Limits are per recipient, regardless of
the number of providers rendering services. Annually
shall be defined as July 1 through June 30 for each
recipient. If services heyond these limitations are
determined by the physician to be required, then the
provider shall request prior authorization from DMAS
for additional services. Payment shall not be made for
additional service unless authorized by DMAS.

C. Home health aide services provided by a home health
agency.

1. Home health aides must function under the
supervision of a professional nurse.

2. Home health aides must meet the certification
requirements specified in 42 CFR 484.36.

3. For home health aide services, patients may receive
up to 32 visits annually. Limits shall be per recipient,
regardless of the number of providers rendering
services. Annually shall be defined as July 1 through
June 30 for each recipient.

D. Medical supplies, equipment, and appliances suitable
for use in the home.

1. All medically necessary supplies, equipment, and
appliances are covered for patients of the home
health agency. Unusual amounts, types, and duration
of usage must be authorized by DMAS in accordance
with published policies and procedures. When
determined to be cost-effective by DMAS, payment
may be made for rental of the equipment in lieu of
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parchase.

2. Medical supplies, equipment, and appliances for all
others are limited to home renal dialysis equipment
and supplies, respiratory equipment and oxygen, and
ostomy supplies, as authorized by the agency.

3. Supplies, equipment, or appliances that are not
covered include, but are not limited to, the following:

a. Space conditioning equipmeni, such as room
humidifiers, air cleaners, and air conditioners.

b. Durabie medical equipment and supplies for any
hospital or nursing facility resident, except
ventilators and associated supplies for nursing
facility residents that have been approved by DMAS
central office.

c. Furniture or appliances not defined as medical
equipment (such as hlenders, bhedside tables,
mattresses other than for a hospital bed, pillows,
blankets or other bedding, special reading lamps,
chairs with special lift seats, hand-held shower
devices, exercise bicycles, and bathroom scales).

d. Items that are oniy for the recipient’s comfort
and convenience or for the convenience of those
caring for the recipient (e.g., a hospital bed or
mattress because the recipient does not have a
decent bed; wheelchair trays used as a desk
surface); mobility items used in addition te primary
assistive mobility aide for caregiver’s or recipient’s
convenience (i.e., electric wheelchair plus a manual
chair); cleansing wipes.

e. Prosthesis, except for artificial arms, legs, and
their supportive devices which must be
preauthorized by the DMAS central office (effective
July 1, 1989).

f. Items and services which are not reasonable and
necessary for the diagnosis or treatment of illness
or injury or to improve the functioning of a
malformed hody member ({(for example,
over-the-counter drugs;, dentifrices; toilet articles;
shampoos which do mnot require a physician’s
prescription; dental adhesives; electric toothbrushes;
cosmetic items, soaps, and lotions which do not
require a physician’s prescription; sugar and salt
substitutes; support stockings; and nonlegend drugs).

g. Orthotics, including braces, splints, and supports.
h. Home or vehicte modifications.

i. Items not suitable for or used primarily in the
home setting (i.e., car seats, equipment tc be used

while at school, etc.).

j. Equipment that the primary function i3

vocationally or educationally related (ie., computers,
environmental control devices, speech devices, etc.).

4. For coverage of blood glucose meters for pregnant
women, refer to Supplement 3 to Attachments 3.1 A
and B.

E. Physical therapy, occupational therapy, or speech
pathology and audiology services provided by a home
health agency or medical rehabilitation facility.

1. Service covered only as part of a physician’s plan
of care.

2. Patients may receive up to 24 visits for each
rehabilitative therapy service ordered annually. Limits
shall apply per recipient regardless of the number of
providers rendering services. Annually shall be defined
a8 July 1 through June 30 for each recipient. If
services heyond these limitations are determined by
the physician to be required, then the provider shall
request prior authorization from DMAS for additional
services.

§ 8. Private duty nursing services.
Not provided.
§ 9. Clinic services,

A. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
was carried to term.

B. Clinic services means preventive, diagnostic,
therapeutic, rehabilitative, or palliative items or services
that;

1. Are provided to outpatients;

2. Are provided by a facilily that is nof part of a
hospital but is organized and operated ito provide
medical care to outpatients; and

3. Except in the case of nurse-midwife services, as
specified in 42 dentist.

§ 10. Dental services.

A. Dental services are limited to recipients under 21
years of age in fulfillment of the treatment requiremenis
under the FEarly and Periodic Screening, Diagnosis, and
Treatment (EPSDT) Program and defined as routine
diagnostic, preventive, or restorative procedures necessary
for oral health provided by or under the direct supervision
of a dentist in accordance with the State Dental Practice
Act.

B. Initial, periodic, and emergency examinations;
required - radiography necessary to develop a treatment
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plan; patient education; dental prophylaxis; fluoride
freatments; dental sealants; routine amalgam and
composite restorations; crown recementation; pulpotomies;
emergency endodontics for temporary relief of pain; pulp
capping; sedative fillings; therapeutic apical closure; topical
palliative treatment for dental pain; removal of foreign
hody; simple  extractions; root recovery; incision and
drainage of abscess; surgical exposure of the tooth to aid
eruption; sequestrectomy for osteomyelitis; and oral antral
fistula closure are dental services covered without
preauthorization by the state agency.

C. All covered dental services not referenced above
require preauthorization by the state agency. The following
services are also covered through preauthorization:
medically necessary full banded orthodontics, for
handicapping malocclusions, minor tooth guidance or
repositioning appliances, complete and partial dentures,
surgical preparation (alveoloplasty) for prosthetics, single
permanent crowns, and bridges. The following service is
not covered: routine bases under restorations.

D. The state agency may place appropriate limits on a
service based on medical necessity, for utilization control,
or both. Examples of service limitations are: examinations,
prophylaxis, fluoride treatment (once/six months); space
maintenance appliances; bitewing x-ray -~ two films
{once/12 months); routine amalgam and composite
restorations (once/three years); dentures (once per 5
years), extractions, orthodontics, tooth guidance appliances,
permanent crowns, and bridges, endodontics, patient
education and sealants (once).

E. Limited oral surgery procedures, as defined and
covered under Title XVIII (Medicare), are covered for all
recipients, and also require preauthorization by the state
agency.

§ 11. Physical therapy and related services.

Physical therapy and related services shall be defined
as physical therapy, occupational therapy, and
speech-language pathology services, These services shall be
prescribed by a physician and be part of a written plan of
care. Any one of these services may be offered as the
sole service and shall not be contingent upon the provision
of another service, All practitioners and providers of
services shall be required to meet state and federal
licensing and/or certification requirements.

11a. Physical therapy.

A. Services for individuals requiring physical therapy are
provided only as an element of hospital inpaiient or
outpatient service, nursing facility service, home health
service, services provided by a local school division
employing qualified therapists, or when otherwise included
as an authorized service by a cost provider who provides
rehabilitation services.

B. Effective July 1, 1988, the Program will not provide

direct reimbursement to enrolled providers for physical
therapy service rendered to patients residing in long ferm
care facilities. Reimbursement for these services is and
continues to be included as a component of the nursing
homes’ operating cost.

C. Physical therapy services meeting all of the following
cenditions shall be furnished to patients:

1. Physical therapy services shall be directly and
specifically related to an active wrilten care plan
designed by a physician after any needed consultation
with a physical therapist licensed by the Board of
Medicine;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and is under the
direct supervision of a physical therapist licensed by
the Board of Medicine. When physical therapy services
are provided by a qualified physical therapy assistant,
such services shall be provided under the supervision
of a qualified physical therapist whe makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
tfreatment for the patient's condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

11b. Occupational therapy.

A. Services for individuals requiring occupaiional therapy
are provided only as an element of hospital inpatient or
outpatient service, nursing facility service, home health
service, services provided by a local school division
employing qualified therapists, or when otherwise included
as an authorized service by a cost provider who provides
rehabilitation services.

B. Effective September 1, 1990, Virginia Medicaid will
not make direct reimbursement to providers for
occupational therapy services for Medicaid recipients
residing in longterm care facilities, Reimbursement for
these services is and continues to be included as a
component of the nursing facilities” operating cost.

C. Occupational therapy services shall be those services
furnished a patient which meet all of the following
conditions:

1. Occupational therapy services shall be directly and
specifically related to an active written care plan
designed by a physician after any needed consultation
with an occupational therapist registered and certified
by the American Occupational Therapy Certification
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Board.

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board, a graduate of a program approved by the
Council on Medical FEducation of the American
Medical Association and engaged in the supplemental
clinical experience required before registration by the
American Occupational Therapy Association when
under the supervision of an occupational therapist
defined above, or an occupational therapy assistant
who - is certified by the American Occupational
Therapy Certification Board under the direct
supervision of an occupational therapist as defined
above. When occupational therapy services are
provided by a qualified occupational therapy assistant
or a graduate engaged in supplemental clinical
experience required before registration, such services
shall be provided under the supervision of a qualified
occupational therapist who makes an onsite
supervisory visii at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall he specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

11c. Services for individuals with speech, hearing, and
languape disorders (provided by or under the supervision
of a speech pathologist or audiologist; see Page 1, General
and Page 12, Physical Therapy and Related Services.)

A. These services are provided by or under the
supervision of a speech pathologist or an audiologist only
as an element of hospital inpatient or outpatient service,
nursing facitity service, home health service, services
provided by a local school division employing qualified
therapists, or when otherwise included as an authorized
service by a cost provider who provides rehabilitation
services.

B. Effective September 1, 1990, Virginia Medicaid will
not make direct reimbursement to providers for
speech-language pathology services for Medicaid recipients
residing in long-term care facilities. Reimbursement for
these services is and continues {o be included as a
component of the nursing facilities” operating cost,

C. Speech-language pathology services shall be those
services furnished a patient which meet all of the
following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consuliation with a

speech-language pathologist licensed by the Board of -

Audiology and Speech-Language Pathology, or, if
exempted from licensure by statute, meeting the
requirements in 42 CFR 440.110(c); '

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by or under the direction of a speech-language
pathologist who meeis the qualifications in number 1.
The program shall meet the requiremenis of 42 CFR
405.1719(¢c). At least one qualified speech-language
pathologist must he present at all times when
speech-language pathology services are rendered; and

3. The services shall be specific and provide effective
treatment for the patienf’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable,

11d. Authorization for services.

A. Physical therapy, occupational therapy, and
speech-language pathology services provided in outpatient
settings of acute and rehabilitation hospitals, rehabilitation
agencies, or home health agencies shall include
authorization for up to 24 visits by each ordered
rehabilitative service within a 60-day period. A recipient
may receive a maximum of 48 visits annually without
autherization. The provider shall maintain documentation
to justify the need for services.

B. The provider shall request from DMAS authorization
for treatments deemed necessary by a physician beyond
the number authorized. This request must be signed and
dated by a physician. Authorization for extended services
shail be based on individual need. Payment shall not be
made for additional service unless the extended provision
of services has been authorized by DMAS.

11e. Documentation requirements.

A. Documentation of physical therapy, occupational
therapy, and speech-language pathology services provided
by a hospital-based oufpatient setfing, home health agency,
a school division, or a rehabilitation agency shall, at a
minimum:

1. Describe the clinical signs and symptoms of the
patient’s condition;

2. Include an accurate and complete chronological
picture of the patient’s clinical course and treatments;

3. Document that a plan of care specifically designed
for the patient has been developed based upon a
comprehensive assessment of the patient's needs;

4, Include a copy of the physician’s orders and plan
of care;
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5. Include all treatment rendered to the patient in
accordance with the plan with specific attention to
frequency, duration, modality, response, and identify
who provided care (include full name and title);

6. Describe changes in each patient’s condition and
response to the rehabilitative treatment plan;

7. (Except for school divisions} describe a discharge
plan which includes the anticipaied improvements in
functional levels, the fime {rames necessary to meet
these goals, and the patient’s discharge destination;

and
8. In school divisions, include an individualized
education program (IEP) which describes the

anticipated improvements in functional level in each
school vear and the time frames necessary fo meet
these goals.

~ B. Services not specifically documented in the patient’s
medical record as having been rendered shall be deemed
not to have been rendered and no coverage shall be
provided.

11f. Service limitations. The following general conditions
shall apply to reimbursable physical therapy, occupational
therapy, and speech-language pathology:

A. Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license.

B. Services shall be furnished under a written plan of
treatment and must be established and periodically
reviewed by a physician. The requesied services or items
must be necessary to carry out the plan of treatment and
must be related to the patient’s condition.

C. A nphysician recertification shall be required
periodically, must be signed and dated by the physician
who reviews the plan of treatment, and may be obfained
when the plan of treatment is reviewed. The physician
recertification statement must indicate the continuing need
for services and should estimate how long rehabilitative
services will be needed.

D. The physician orders for therapy services shall
include the specific procedures and modalities to be used,
identify the specific discipline to carry out the plan of
care, and indicate the frequency and duration for services.

E. Utilization review shall be performed to determine if
services are appropriately provided and to ensure that the
services provided to Medicaid recipients are medically
necessary and appropriate. Services not specifically
documented in the patient’s medical record as having been
rendered shall be deemed not {o have been rendered and
no coverage shall be provided.

F. Physical therapy,

occupational therapy and

speech-language services are to be terminated regardless
of the approved length of stay when further progress
toward ihe established rehabilitation goal is unlikely or
when the services can be provided by someone other than
the skilled rehabilitation professional.

§ 12. Prescribed drugs, dentures, and prosthelic devices;
and eyeglasses prescribed by a physician skilled in
diseases of the eye or by an optomeirist.

12a. Prescribed drugs.

A. Drugs for which Federal Financial Participation is
not available, pursuant to the requirements of § 1927 of
the Social Security Act (OBRA ‘00 § 4401), shall not be
covered except for over-the-counter drugs when prescribed
for nursing facility residents.

B. The following prescribed, nonlegend drugs/drug
devices shall be covered: (i) insulin, (ii) syringes, (iii)
needles, (iv) diabetic test strips for clients under 21 years
of age, (v) family planning supplies, and (vi) those
prescribed to nursing home residents.

C. Legend drugs are covered, with the exception of
anorexiant drugs prescribed for weight loss and the drugs
for classes of drugs idenfified in Supplement 5.

D. Notwithstanding the provisions of § 32.1-87 of the
Code of Virginia, and in compliance with the provision of
§ 4401 of the Omnibus Reconciliation Act of 1990, §
1927(e) of the Social Security Act as amended by OBRA
90, and pursuant to the authority provided for under §
32.1-325 A of the Code of Virginia, prescriptions for
Medicaid recipients for multiple source drugs subject to 42
CFR § 447.332 shall be filled with generic drug products
unless the physician or other practitioners so licensed and
cerfified to prescribe drugs certifies in his own
handwriting “brand necessary” for the prescription to be
dispensed as writfen.

E. New drugs shall be covered in accordance with the
Social Security Act § 1927(d) (OBRA 20 § 4401).

F. The number of refills shall be limited pursuant to §
54.1-3411 of the Drug Control Act.

G. Drug prior authorization.
1. Definitions.

“Board”
Services.

means the Board for Medical Assistance

“Committee” means the Medicaid Prior Authorization
Advisory Commitiee.

“Department” means
Assistance Serviges.

the Department of Medical

“Director” means the Director of Medical Assistance
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Services,

“Drug” shall have the same meaning, unless the
context otherwise dictates or the Board otherwise
provides by regulation, as provided in the Drug
Control Act (§ 54.1-3400 et seq.)

2. Medicaid Prior Authorization Advisory Comrniitee;
membership. The Medicaid Prior Authorization
Committee shall consist of 10 members to be
appointed by the board. Five members shall be
physicians, at least three of whom shall care for a
significant number of Medicaid patients; four shall be
pharmacists, two of whom shall be community
pharmacists; and one shall be a Medicaid recipient.

a, A quorum for action by the commitiee shall
consist of six members.

b. The members shall serve at the pleasure of the
board; vacancies shall be filled in the same manner
as the original appointment.

¢. The board shall consider nominations made by
the Medical Society of Virginia, the Old Dominion
Medical Society and the Virginia Pharmaceutical
Association when making appointments to the
committee.

d. The committee shall elect its own officers,
establish its own procedural rules, and meet as
needed or as called by the board, the director, or
any two members of the committee. The department
shall provide appropriate staffing lo the committee.

3. Duties of the committee,

a. The committee shall make recommendations to
the board regarding drugs or categories of drugs to
be subject to prior authorization, prior authorization
requirements for prescription drug coverage and any
subsequent amendments to or revisions of the prior
authorization regquirements. The board may accept
or refect the recommendations in whole or in part,
and may amend or add to the recommendations,
except that the board may not add to the
recommendation of drugs and categories of drugs to
be subject to prior authorization.

b. In formulating its recommendations to the board,
the commitiee shall not be deemed fo be
formulating regulations for the purposes of the
Administrative Process Act (§ 59-6.14:1 et seq.). The
committee shall, however, conduct public hearings
prior to making recommendations to the board. The
committee shall give 30 days written notice by mail
of the time and place of its hearings and meetings
to any manufacturer whose product is being
reviewed by the committee and to those
manufacturers whe request of the commiitee in
writing that they be informed of such hearings and

meetings. These persons shall be afforded a
reasonable opportunity to be heard and present
information. The committee shali give 30 days
notice of such public hearings to the public by
publishing its infention to conduct hearings and
meetings in the Calendar of Events of The Virginia
Register of Repgulations and a newspaper of general
circulation located in Richmond.

¢. In acting on the recommendatlions of the
committee, the board shall conduct further
proceedings under the Administrative Process Act.

4. Prior authorization of prescription drug products,
coverage.

a, The commitiee shall review prescription drug
products to recommend prior authorization under
the state plan. This review may be initiated by the
director, the committee itself, or by written request
of the board. The committee shall compleie its
recommendations to the board within no more than
six months from receipt of any such reguest.

b. Coverage for any drug requiring prior
authorization shall not be approved unless a
prescribing physician obtains prior approval of the
use in accordance with regulations promulgated by
the board and procedures established by the
department.

¢. In formulating its recommendations to the board,
the committee shall consider the potential impact on
patient care and the potential fiscal impact of prior
authorization on pharmacy, physician, hospitalization
and outpatient costs. Any proposed regulation
making a drug or category of drugs subject to prior
authorization shalt be accompanied by a statement
of the estimated impact of this action on pharmacy,
physician, hospitalization and outpatient costs.

d. The committee shall not review any drug for
which it has recommended or the board has
required prior authorization within the previous 12
months, unless new or previously unavailable
relevant and objective information is presented.

e. Confidential proprietary information identified as
such by a manufacturer or supplier in writing in
advance and furnished to the committee or the
board according to this subsection shall not be
subject to the disclosure requirements of the
Virginia Freedom of Information Act (§ 2.1-340 et
seq.). The hoard shall establish by regulation the
means by which such confidential proprietary
information shall be protected.

5. Immunity. The members of the commitiee and the
board and the staff of the department shall be
immune, individually and jointly, from civil lability
for any act, decision, or omission done or made in
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performance of their duties pursuant to this subsection
while serving as a member of such board, committee,
or staff provided that such act, decision, or omission
-is not done or made in bad faith or with malicious
inteni.

6. Amnnual report to joint commission. The committee
shalt report annually to the Joint Commission on
Health Care regarding ils recommendations for prior
authorization of drug products.

12b. Dentures.

Provided only as a result of EPSDT and subject to
medical necessity and preauthorization requirements
specified under Dental Services.

12¢c. Prosthetic devices.

A, Prosthetics services shall mean the replacement of
missing arms and legs. Nothing in this regulation shall he
consirued to refer {o orthotic services or devices.

B. Prosthetic devices (artificial arms and legs, and their
necessary supportive attachments) are provided when
prescribed by a physician or other licensed practitioner of
the healing arts within the scope of their professional
licenses as defined by state law. This service, when
provided by an authorized vendor, must be medically
necessary, and preauthorized for the minimum applicable
component necessary for the activities of daily living.

12d. Eyeglasses.

Eyeglasses shall be reimbursed for all recipients younger
than 21 yvears of age according to medical necessity when
provided by practiticners as licensed under the Code of
Virginia.

§ 13. Other diagnostic,
rehabilitative services, ie,
elsewhere in this plan.

screening, preventive, and
other than those provided
13a. Diagnostic services,

Not provided.

13b. Screening services.

Screening mammograms for the female recipient
population aged 35 and over shall be covered, consistent
with the guidelines published by the American Cancer
Society.

13c. Preventive services.

Not provided.

13d. Rehabilitative services.

A, Intensive physical rehabilitation,

1. Medicaid covers intensive inpatient rehabilitation
services as defined in subdivision A 4 in facilities
certified as rehabilifation hospitals or rehabilitation
units in acuie care hospitals which have been certified
by the Department of Health to meet the
requirements to be excluded from the Medicare
Progpective Payment System.

2. Medicaid covers intensive ouipatient physical
rehabilitation services as defined in subdivision A 4 in
facilities which are certified as Comprehensive

Outpatient Rehabilitation Facilities (CORFs).

3. These facilities are excluded from the 2l-day limit
otherwise applicable to inpatient hospital services. Cost
reimbursement principles are defined in Attachment
4.19-A.

4, An infensive rehabilitation program provides
intensive skilled rehabilitation nursing, physical
therapy, occupational therapy, and, if needed, speech
therapy, cognitive rehabilitation, prosthetic-orthotic
services, psychology, social work, and therapeutic
recreation. The nursing staff must support the other
disciplines in carrying out the activities of daily living,
utilizing correctly the training received in therapy and
furnishing other needed nursing services. The
day-to-day activities must be carried out under the
continuing direct supervision of a physician with
special iraining or experience in the field of
rehabilitation.

5. Nothing in this regulation is intended to preclude
DMAS from negotiating individual confracts with
in-state intensive physical rehabilitation facilities for
those individuals with special intensive rehabhilitation
needs.

B. Community mentat health services.

Definitions. The following words and terms, when used
in these regulations, shall have the following meanings
unless the context clearly indicates otherwise:

“Code” means the Code of Virginia.

“DMAS” means the Department of Medical Assistance
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of
Title 32.1 of the Code of Virginia.

“DMHMRSAS” means Department of Mental Health,
Menial Retardation and Substance Abuse Services
consistent with Chapter 1 (§ 37.1-3% et seq.) of Title 37.1
of the Code of Virginia.

1. Mental health services, The following services, with
their definitions, shall be covered:

a. Intensive in-home services {for children and
adolescents under age 21 shall be time-limited
interventions provided typically but not solely in the
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residence of an individual whe is at risk of being
moved into an out-of-home placement or who i3
heing transitioned to home from out-of-home
placement due to a disorder diagnosable under the
Diagnostic and Statistical Manual of Mental
Disorders-III-R  (DSM-III-R). These services provide
crisis treatment; individual and family counseling;
life (e.g., counseling to assist parents to understand
and practice proper child nuirition, child health
care, personal hygiene, and financial management,
etc.), parenting (e.g., counseling to assist parents to
understand and practice proper nurturing and
discipline, and behavior management, etc.), and
communication skills (e.g., counseling to assist
parents to understand and practice appropriate
problem-solving, anger management, and
interpersonal interaction, etc.); case management
activities and coordination with other required
services; and 24-hour emergency response. These

per week, to assist individuals who are experiencing
acute mental dysfunction requiring immediate
clinical attention. This service's objeciives shall be
to prevent exacerbation of a condition, to prevent
injury to the client or others, and te provide
treatment in the context of the least restrictive
setting. Crisis intervention activities, limited annually
to 180 hours, shall include assessing the crisis
situation, providing short-term counseling designed to
stabilize the individual or the family unit or both,
providing access to further immediate assessment
and follow-up, and linking the individual and family
with ongoing care to prevent future crises. Crisis
intervention services may include, but are not
limited to, office visits, home visits, preadmission
screenings, telephone contacts, and other
client-related activities for the prevention of
institutionalization.

services shall be limited annually to 26 weeks. 2. Mental retardation services. Day health and
rehabilitation services shall be covered and the

b. Therapeutic day treatment for children and following definitions shall apply:

adolescents shall be provided in sessions of two or
more hours per day, to groups of seriously
emotionally disiurbed children and adolescents or
children at risk of serious emotional disturbance in
order to provide therapeutic interventions. Day
freatment programs, limited annually to 780 units,
provide evaluation, medication education and
management, opportunities to learn and use daily
living skiils and to enhance social and interpersonal
skills (e.g.,, problem solving, anger management,
community responsibility, increased impulse control
and appropriate peer relations, eic.), and individual,
group and family counseling.

c¢. Day treatment/partial hospitalization services for
adults shall be provided in sessions of two or more
consecutive hours per day, which may be scheduled
multiple times per week, to groups of individuals in
a nonresidential setting. These services, limited
annually to 780 uniis, include the major diagnostic,
medical, psychiatric, psychosocial and
psychoeducational treatment modalities designed for
individuals with serious mental diserders who
require coordinated, intensive, comprehensive, and
multidigciplinary treatment,

d. Psychosocial rehabilifation for adults shall be
provided in sessions of two or more consecutive
hours per day to groups of individuals in a
nonresidential setting. These services, limited
annually o 936 units, include assessment, medication
education, psychoeducation, opportunities to learn
and use independent living skills and to enhance
social and inferpersonal skills, family support, and
education within a supportive and normalizing
program structure and environment.

e. Crisis intervention shall provide immediate menial
health care, available 24 hours a day, seven days

Day health and rehabilitation services (limited to
780 units per year) shall provide individualized
activities, supporis, training, supervision, and
transportation based on a wrilten plan of care to
eligible persons for two or more hours per day
scheduled multiple times per week. These services
are intended to improve the recipient’s condition or
to maintain an optimal level of functioning, as weil
as to ameliorate the recipient’s disabilities or
deficits by reducing the degree of impairment or
dependency. Therapeutic consultation to service
providers, family, and friends of the client around
implementation of the plan of care may be included
as part of the services provided by the day health
and rehabilitation program. The provider shall be
licensed by DMHMRSAS as a Day Support Program.
Specific components of day health and rehabilitation
services include the following as needed:

(1) Self-care and hygiene skills;

(2) Eating and toilet training skills;

(3) Task learning skills;

(4) Community resource utilization skills (e.g,
fraining in time, telephone, basic computations with
money, warning sign recognition, and personal
identifications, etc.);

(5) Environmental and behavior skills (e.g., training
in punctuality, self-discipline, care of personal
belongings and respect for property and in wearing
proper ciothing for the weather, etc.);

(6) Medication management;

(7) Travel and related training to and from the
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training sites and service and support activities;

(8) Skills related to the above areas, as appropriaie
that will enhance or retain the recipient’s
functioning.

§ 14. Services for individuals age 65 or older in institutions
for mental diseases.

14a. Inpatient hospital services.

Provided, no limitations.

14b. Skilled nursing facility services.

Provided, no limitations.

14c. Intermediate care facility.

Provided, no limitations,
§ 15. Intermediate care services and intermediate care
services for institutions for mental disease and menial
retardation.

15a. Intermediate care facility services (other than such
services in an institution for mental diseases) for persons
determined, in accordance with § 1902 (a)(31)(A) of the
Act, to be in need of such care.

Provided, no limitations.

15b. Including such services in a public institution (or
distinct part thereof) for the mentally retarded or persons
with related conditions.

Provided, no limitations.

§ 16. Inpatient psychiatric facility services for individuals
under 22 years of age.

Not provided.
§ 17. Nurse-midwife services.

Covered services for the nurse midwife are defined as
those services allowed under the licensure requirements of
the state stafute and as specified in the Code of Federal
Regulations, i.e., maternity cycle.

§ 18. Hospice care (in accordance with § 1905 (o) of the
Act).

A. Covered hospice services shall be defined as those
services allowed under the provisions of Medicare law and
regulations as they relate to hospice benefits and as
specified in the Code of Federal Regulations, Title 42, Part
418.

B. Categories of care.

As described for Medicare and applicable fo Medicaid,
hospice services shall entail the following four categories
of daily care;

i. Routine home care is at-home care that is not
continyous,

2. Continuous home care consists of at-home care that
is predeminantly nursing care and is provided as
shori-term crisis care. A regisiered or licensed
practical nurse must provide care for more than half
of the period of the care. Home health aide or
homemaker services may be provided in addition to
nursing care. A minimum of eight hours of care per
day must be provided to qualify as continbous home
care,

3. Inpatient respite care is shori-term inpatient care
provided in an approved facility (freestanding hospice,
hospital, or nursing facility) io relieve the primary
caregiver(s) providing athome care for the recipient.
Respite care is limited to not more than five
consecutive days.

4, General inpatient care may be provided in an
approved freestanding hospice, hospital, or nursing
facility. This care is usuaily for pain control or acute
or chronic symptom management which cannot be
successfully treated in another seiting.

C. Covered services,

1. As required under Medicare and applicable to
Medicaid, the hospice itself shall provide all or
substantially all of the “core” services applicable for
the terminal illness which are nursing care, physician
services, social work, and counseling (bereavement,
dietary, and spiritual).

2. Other services applicable for the terminal illness
that shall be available but are not considered “core”
services are drugs and biclogicals, home health aide
and homemaker services, inpatient care, medical
supplies, and occupational and physical therapies and
speech-language pathology services.

3. These other services may be arranged, such as by
contractual agreement, or provided directly by the
hospice.

4, To he covered, a certification that the individual is
terminally il shall have been completed by the
physician and hospice services must be reasonable and
necessary for the palliation or management of the
terminal illness and related cenditions. The individual
must elect hospice care and a plan of care must be
established before services are provided. To be
covered, services shall be consistent with the plan of
care. Services not specifically documented in the
patient’s medical record as having been rendered wiil
be deemed not to have been rendered and no
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coverage will be provided.

5. All services shall be performed by appropriately
qualified personnel, but it is the nature of the service,
rather than the qualification of the person who
provides it, that determines the coverage category of
the service. The following services are covered
hospice services:

a. Nursing care. Nursing care shall be provided by
a registered nurse or by a licensed practical nurse
under the supervision of a graduate of an approved
school of professional nursing and who is licensed
as a registered nurse.

b. Medical social services. Medical social services
shall be provided by a social worker who has at
least a bachelor’s degree from a school accredited
or approved by the Council on Social Work
Education, and who is working under the direction
of a physician.

¢. Physician services. Physician services shall be
performed by a professional who is licensed to
practice, who is acting within the scope of his or
her license, and who is a doctor of medicine or
osteopathy, a doctor of dental surgery or denial
medicine, a doctor of podiairic medicine, a doctor
of optomeiry, or a chiropractor. The hospice
medical director or the physician member of the
interdisciplinary team shall be a licensed doctor of
medicine or osteopathy.

d. Counseling services. Counseling services shall be
provided to the terminally ill individual and the
family members or other persons caring for the
individual at home. Bereavement counseling consists
of counseling services provided to the individuals
family up to one year after the individual's death.
Bereavement counseling is a required hospice
service, but it is not reimbursable.

e. Shortterm inpatient care. Shortterm inpatient
care may be provided in a participating hospice
inpatient unit, or a participating hospital or nursing
facility. General inpatient care may be required for
procedures necessary for pain control or acufe or
chronic symptomnm management which cannot be
provided in other settings. Inpatient care may also
be furnished to provide respite for the individual's
family or other persons caring for the individual at
home.

f. Durable medical equipment and supplies. Durable
medical equipment as well as other seli-help and
personal comfort items related to the palliation or
management of the patient’s terminal illness is
covered. Medical supplies include those that are
part of the written plan of care.

g. Drugs and biologicals. Only drugs used which are

used primarily for the relief of pain and symptom
control related to the individual's terminal illness
are covered.

h. Home health aide and homemaker services.
Home health aides providing services to hospice
recipients must meet the qualifications specified for
home health aides by 42 CFR 484.36. Home health
aides may provide personal care services. Aides
may also perform household services fo maintain a
safe and sanitary envirenmeni in areas of the home
used by the patient, such as changing the bed or
light cleaning and laundering essential to the
comfort and cleanliness of the patient. Homemaker
services may include assistance in personal care,
mainienance of a safe and healthy environment and
services to enable the individual to carry out the
plan of care. Home health aide and homemaker
services must be provided under the general
supervision of a registered nurse.

i. Rehabilitation services. Rehabilitation services
include physical and occupational therapies and
speech-language pathology services that are used for
purposes of symptom control or to enable the
individual to maintain activities of daily living and
hasic functional skilis.

. Eligible groups.

To be eligibie for hospice coverage under Medicare or
Medicaid, the recipient must have a life expectancy of six
months or less, have knowledge of the illness and life
expectancy, and elect to receive hospice services rather
than active treatment for the illness. Both the attending
physician and the hospice medical direcior must certify
the life expectancy. The hospice must obtain the
certification that an individual is terminally ill in
accordance with the following procedures:

1. For the first 80-day period of hospice coverage, the
hospice must obtain, within two calendar days after
the period begins, a written certification statement
signed by the medical director of the hospice or the
physician member of the hospice interdisciplinary
group and the individual’s attending physician if the
individual has an attending physician. For the initial
90-day period, if the hospice cannot obtain written
certifications within two calendar days, it must obtain
oral certifications within two calendar days, and
written certifications no later than eight calendar days
after the period begins.

2. For any subsequent %0-day or 30-day period or a
subsequent extension period during the individual's
lifetime, the hoespice must obtain, no later than two
calendar days after the beginning of that period, a
written certification statement prepared by the
medical director of the hospice or the physician
member of the hospice’s interdisciplinary group. The
certification must include the statement that the
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individual's medical prognosis is thai his or her life
expectancy is six months or less and the signature(s)
of the physician(s). The hospice must maintain the
. certification statements,

§ 19. Case management services for high-risk pregnant
women and -children up to age 1, as defined in
Supplement 2 to Attachment 3.1-A in accordance with §
1915(g) (1) of the Act.

Provided, with limitations. See Supplement 2 for detail.
§ 20. Extended services to pregnant women.

20a. Pregnancy-related and postpartum services for 60
days after the pregnancy ends,

The same limitations on all covered services apply to
this group as to all other recipient groups.

20b. Services for any other medical conditions that may
complicate pregnancy.

The same limitations on all covered services apply to
this group as to all other recipient groups.

§ 21. Any other medical care and any other type of
remedial care recognized under state law, specified by the
Secretary of Health and Human Services.

21a. Transportation.

Transportation services are provided fo Virginia
Medicaid recipients to ensure that they have necessary
access to and from providers of all medical services. Both
emergency and nonemergency services are covered. The
single state agency may enter into contracts with friends
of recipients, nonprofit private agencies, and public
carriers to provide transporiation to Medicaid recipients.

21b. Services of Christian Science nurses.

Not provided.

21lc. Care and services provided in Christian Science
sanitoria.

Provided, no limitations.

21d. Skilled nursing facility services for patients under
21 years of age.

Provided, no limitations.

21e. Emergency hospital services.

Provided, no limitations.

21f. Personal care services in recipient’'s home,

prescribed in accordance with a plan of treatment and
provided by a qualified person under supervision of a

registered nurse.
Not provided.
§ 22. Emergency Services for Aliens.

A. No payment shall be made for medical assistance
furnished to an alien who is not lawfully admitted for
permanent residence or otherwise permanently residing in
the United States under color of law unless such services
are necessary for the treatment of an emergency medical
condition of the alien.

B. Emergency services are defined as:

Emergency treatment of accidental injury or medical
condition (including emergency labor and delivery)
manifested by acute sympioms of sufficient severity
(including severe pain) such that the absence to result im:

1. Placing the patient’s health in serious jeopardy;
2. Serious impairmeni of bodily functions; or
3. Serious dysfunction of any bodily organ or part,

C. Medicaid eligibility and reimbursement is coadifional
upon review of necessary documentation supporting the
need for emergency services. Services and inpatient
lengths of stay cannot exceed the limits established for
other Medicaid recipients.

D. Claims for conditions which do not meet emergency
criteria for treatment in an emergency room or for acute
care hospital admissions for intensity of service or severity
of illness will be denied reimbursement by the Department
of Medical Assistance Services.

VR 460-02-3.1500. Standards for the Coverage of Organ
Transplant Services.

The following criteria will be used to evaluate specific
organ transplant requests.

PART I
KIDNEY TRANSPLANTATION.

§ 1.1. Patient selection criteria for provision of kidney
transplantation (KT).

A. Trangplantation of the kidney is a surgical treatment
whereby a diseased kidney is replaced by a healthy organ.
Preauthorization is required. The following patient
selection criteria shall apply for the consideration of all
approvals for coverage and reimbursement for kidney
transplantation.

1. Current medical therapy has failed and patient has
failed to respond to appropriate conservative
management;
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2. The patient does not have other systemic disease
including but not limited to the following:

a. Reversible renal conditions;

b. Major - extra-renal complications (malignancy,
systemic disease, cerebral cardio-arterial disease);

¢. Active infection;
d. Severe mainutrition; or
€. Pancytopenia.

3. The patient is not in both an irreversible terminal
state and on a life support system;

4, Adequate supervision will be provided to assure
there will be strict adherence to the medical regimen
which is required;

5. The KT is likely to prolong life and restore a range
of physical and social femeHien furctions suited to
activities of daily living;

6. A facility with appropriate expertise has evaluated
the patient, and has indicated willingness to undertake
the procedure;

7. The patient does not have multiple uncorrectable
severe major system congenital anomalies;

8. Failure to meet & subdivisions 1 through &
ebove 7 shall result in denial of preauthorization and
coverage for the requested Kidney ({ransplant
procedures.

§ 1.2, Facility selection criteria for kidney transplantation
(KT).

A. For medical facility to qualify as an approved
Virginia Medicaid provider for performing kidney
transplants, the following conditions must be met:

1. The facility has available expertise in immunology,
infectious disease, pathology, pharmacology, and
anesthesiology;

2. The KT program staff has extensive experience and
expertise in the medical and surgical treatment of
renal disease; :

3. Transplant surgeons on the staff have been trained
in the KT technique at an institution with a well
established KT program;

4. The transplantation program has adequate services
to provide specialized psychosocial and social support
for patients and families;

5. Adequate blood bank support services are present

and available;

6. Satisfactory arrangements exist for donor

procurement services;

7. The institution is commitied to a program of al
least 25 KTs a year;

8. The center has a consistent, equitable, and practical
protocol for selection of patients (at a minimum, the
DMAS Patient Selection Criteria must be met and
adhered to);

9. The center has the capacity and commitment to
conduct a systematic evaluation of outcome and cost;

10. In addition to hospital administration